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PREFACE, 



The Twenty-third Conference of the Association, held in 
Berlin, October 2nd to 5th, 1906, must be pronounced not 
inferior to any that have preceded it in interest and value ; 
and its success is the more gratifying, as it was an exception 
to the general practice of the Association of holding biennial 
meetings. The sincere German welcome extended to the Con- 
ference by the Imperial and Prussian Governments, by the 
cbief legal societies of Berlin, by the municipality of that 
capital, and by representatives of the University and of great 
commercial interests, was gratefully appreciated by the mem- 
bers of the Conference, who included delegates from America, 
Belgium, Denmark, France, Greece, Great Britain, Holland, 
Hungary, Italy, and Norway, besides other visitors. 

His Excellency Dr. E. Koch, Imperial Actual Privy 
Councillor, President of the Beichsbank, presided over the 
Conference, which was also attended by their Excellencies 
Dr. Beseler (Imperial) and Dr. Nieberding (Prussian) Minis- 
ters of Justice ; by his Excellency Dr. von Holleben (late 
Ambassador) ; and by Dr. Sieveking, President of the Han- 
seatic High Court, a former President of the Association, and 
a member of the Hague Tribunal. 

Dr. Koch had for coadjutors Professors Gierke and Eiesser, 
of the University of Berlin, and Judge Meyer, of the Prussian 
Court of Appeal. The President of the Association, Mr. Justice 
Phillimore, who took part in the Christiania Conference of 
1905, was prevented at the last moment by illness from being 
present, but the English representatives included Mr. Justice 
Kennedy and Mr. Justice Bigham of the High Court. 

The programme of the proceedings ran upon the lines 
customary in former years. In the sphere of International 
Arbitration Dr. Evans Darby presented his usual invaluable 
record of the events of the year ; and Sir Thomas Barclay laid 
before the Conference the text of an elaborate project for the 
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solution of difficulties affecting ** national honour " and " vital 
interests." The subject of Neutrality was again thoroughly 
ventilated. Professor von Martitz contributed a learned and 
exhaustive paper on Mines in Naval Wars, which should 
attract general attention and prove a landmark in the dis- 
cussion of this subject, which sprang into such sudden 
prominence four years ago. Mr. de Laval's paper on Neutral 
Duties placed in clear relief a whole series of points of 
importance, whilst Mr. J. E. E. Stephens advanced sugges- 
tions of a novel and far-reaching character, which should 
meet with attention in shipping circles and elsewhere. 

On the closely connected topic of the exemption from 
maritime capture of private property at sea. Sir W. Kennedy 
read a Paper, which by general consent was one. of the 
noteworthy features of the programme of the Conference. 
Framed in a spirit of strict impartiality, it embraced that 
complete investigation of the subject which is the essential 
starting-point for the discussion of the right policy to be 
pursued in the future. In view of the forthcoming Hague 
Conference, such discussion must have great value ; and as a 
result of the proceedings, the subjects of Neutrality and Private 
Property at Sea were referred to two strong committees (with 
power to sit together), to report to a future Conference. 

At three successive Conferences the Association has dealt 
with the policy of interfering by legislative enactment between 
merchant and shipowner. The principle of the "Harter 
Act " once again provided a most interesting debate. Free- 
dom of contract was authoritatively advocated by Dr. Sieve- 
king and Sir Joseph Walton, and a resolution, declaring that 
at present the Conference saw no necessity for such legisla- 
tion, but inviting expressions of opinion from the commercial 
world, was unanimously carried. The subject of Jurisdiction 
in Territorial Waters was exhaustively treated by Mr. Charteris 
(Glasgow), with special reference to what is known as the 
"Moray Firth Case '' (in the Scottish High Court of Justiciary), 
in a paper which provides a mine of information on the 
literature and authorities on the subject. Questions of Civil 
Procedure were dealt with in learned and elaborate papers by 
Dr. V. Schneider and Dr. S. Goldschmidt, entitled "Pauper 
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Foreign Litigants " and *' Security for Costs *' riBspectively. 
Dr. E. Wittmann treated in an interesting fashion the topic 
of Naturalization, which the Association discussed not long 
since. On the Berne Eailway Transport of Goods Conven- 
tion, Dr. von der Lejen favoured the Conference with a very 
valuable paper ; but it must be admitted that, so far, the 
British railways show no inclination to ask for the adoption 
of the Convention by Great Britain. 

The support of the Conference was invited to an appeal 
(which has received the adhesion of many public bodies) 
made by Commandant Eiondel (Nantes) for the adoption of 
fixed trade-routes for ocean liners, so as to minimize the 
chances of collision. 

The difSicult question of Jurisdiction in Divorce was 
treated of by the President of the Association, and by Mr. 
J. Arthur Barratt, who reviewed the chief English and 
American decisions on this subject, in a paper which should 
be a useful basis for future discussion. The Code of Bules 
for the International Eecognition of Foreign Companies, pro- 
visionally accepted at Christiania, was presented for final 
approval ; and after some criticism, notably in an able paper 
by Dr. G. Marais, was confirmed by a vote of the Conference. 
In the domain of General Average a feeling has been expressed 
that the York- Antwerp rules are subject to varied interpreta- 
tions in matters of detail. Dr^ Govare and Mr. Langlois read 
papers dealing with this difSiculty, and a unanimous resolution 
was passed, requesting the Executive Council to appoint a 
Permanent Committee to deal with such cases as they occur. 

Two matters not included in the programme received 
notice. As the subject of the Unification of the Law of Bills of 
Exchange is attracting great attention in Germany, the Con- 
ference expressed its sympathy with the movement, and its 
willingness to co-operate in the efforts made towards unifying 
so important a part of commercial law. It will be remembered 
that at Bremen, in 1876, a concise draft code of the law of bills 
was adopted by the Association. Attention was also called 
to the procedure adopted at conferences, and a feeling was 
manifested that more time should in future be devoted to 
discussion, and less to the reading of papers. While it is to 
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be borne in mind that the present system has been evolved 
by thirty years' working, and that there are many difficulties 
in the way of circulating the papers contributed, at any con- 
siderable distance of time before each Conference, steps will 
be taken, in the way of limiting the programme and other- 
wise, to furnish greater opportunities for discussion. 

The reception of the Association in Berlin could not have 
been more conspicuously friendly. Our grateful thanks ar^ 
due to H.I.M. the Emperor, King of Prussia, for the hospi- 
tality extended to the members of the Conference at the 
Imperial Castle, and for the reception by H.B.H. Prince 
Friedrich Luitpold on behalf of His Majesty. 

Special acknowledgments ought to made of the kindness 
of the Berlin Handelskammer, in placing its handsome new 
building at the disposal of the Conference ; of the authorities 
of the Boyal Concert-saal, who accommodated the meeting on 
one day when the Handelskammer Hall was not available ; 
and of the generous hospitality of the great legal societies on 
whose invitation the Conference was held — the Berlin Juridical 
Society (President, Dr. Koeh-, and the Berlin Association for 
Comparative Jurisprudence and Political Economy (Presi- 
dent, Dr. Meyer), in which they were joined by the Handels- 
kammer, the Berlin Society of Advocates, the Berlin Merchants' 
Guild (old members of the Association), and the Berlin Union 
of Banks and Bankers. Our gratitude is also due to the 
Committee of Berlin ladies, who made the stay of the ladies 
who accompanied members of the Conference so pleasant by 
hospitality at the Lyceum Club and elsewhere. The success 
of the Conference was largely due to the arrangements made 
by Dr. G. Schirrmeister and Dr. Y. Schneider, and the help 
rendered in the preparation of the present volume by the 
former and by Mr. Charteris ought also to be acknowledged. 

At the close of the Conference invitations were presented 
to meet at Portland, U.S.A., in 1907, and at Budapest in 1908. 
It has been decided to accept both invitations, as 1908 would 
in the normal course be a Conference year, and there exist 
many reasons which make it specially desirable that the 
opportunity of holding a Conference in America should not 
be neglected. 
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THE INTEBNATIONAL LAW ASSOCIATION: 

Its Object, OaiaiN, and Wore. 



The Association for the Beform and Codification of the 
L^w of Nations, as it was originally called, was founded at 
Brussels, in a Conference held on the 10th, 11th, and 18th of 
October, 1878. 

The idea which led to the formation of our Association 
emanated from America. It appears to have had its incep- 
tion in the fertile brain of that far-sighted worker for peace, 
Elihu Burritt, *' the learned blacksmith." It was taken up 
by his friend and colleague, the Bev. Dr. Miles, a fervent 
apostle of the same cause and Secretary of the American 
Peace Society. Dr. Miles brought it before the Hon. David 
Dudley Field, an eminent member of the New York bar, the 
draftsman of the Civil Code of New York State, and subse- 
quently of a ''Code of International Law." Under the 
auspices of Mr. Field and other American gentlemen. Dr. 
Miles came over to Europe to invite adhesions to the idea of 
an International Association to prepare a Code of Inter- 
national Law, and on his return an American committee 
was formed under the title of '* The International Code 
Committee." 

Before Dr. Miles's visit, a number of leading international 
lawyers on the continent of Europe had been considering 
the desirability of forming an Association with the object of 
establishing on a sqientific basis the foundations of inter- 
national jurisprudence. A meeting was held at Ghent, 
where M. Bolin-Jaequemyns, the initiator of the movement, 
was Professor of International Law, in September, 1878, 
and resulted in the formation of the Institute of Inter- 
national Law. A deputation of eight members was there 
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appointed to attend the Conference held the following month 
at Brussels, which established the Association for the Beform 
and Codification of the Law of Nations. 

The two bodies have proceeded from the first on different 
lines, as respects both their constitution and their objects. 
The Institute is a purely scientific body, composed of experts, 
elected by co-option, whose qualification is that they have 
already contributed by puWished writings of acknowledged 
merit to the development of international law. The Asso- 
ciation welcomes to iis membership not only lawyers, 
whether or not specialists in International Law, but ship- 
owners, underwriters, merchants, and philanthropists, and 
receives delegates from affiliated bodies, such as Chambers 
of Commerce and Shipping, and Arbitration or Peace 
Societies, thus admitting all who, from whatever point of 
view, are interested in the improvement of international 
relations. This difference of constitution has naturally led 
to a corresponding difference in the nature of the work done. 
The Institute has applied itself to the scientific study of the 
various branches of International Law, and has adopted 
series of resolutions or drafted model Codes on a great 
number of subjects, falling under the heads of Public and 
Private International Law. These schemes, drafted by a body 
of experts, representing all the principal nations of the civilized 
world, have furnished statesmen and practical lawyers with 
valuable material for settling the difficult questions which 
arise in modern life between nations, or the citizens of 
different nations. At the Twentieth Conference of our 
Association, held at Glasgow in 1901, the President, Lord 
Alverstone, speaking from his experience during twelve and 
a half years as legal adviser of the British Government, bore 
witness in emphatic terms to ''the great benefits bestowed 
upon humanity, and the additions made to legal ktiowledge, 
by those men who are willing to study international law 
from the philosophical and historic point of view." 

Our Association, without attempting this purely scientific 
treatment of questions of international law, has occupied 
itself in popularising such questions by public discussion, in 
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bringing to bear on their solution the suggestions of practical 
men — shipowners, merchants, and practising la^ilryers of 
different nationalities — and in formulating recommendations 
likely to have practical effect. 

The formation of both Associations, so nearly coeval, was 
favoured by the circumstances of the time. The dispute 
between the United States and the United Kingdom as to 
the responsibility of the British Government for the injury 
inflicted on American commerce by the cruiser Alabama and 
other vessels, which had been allowed to escape from British 
ports and had been commissioned by the Confederate Govern- 
ment, was the first international dispute of grave importance 
to be submitted to a Court of International Arbitration. 
The tribunal sat at Geneva in 1872, and decided that Great 
Britain was liable in damages, which it assessed at 15,600,000 
dollars in gold. The acceptance of this decision by the 
British Government, with the result that the dispute, 
which at one time seemed almost certain to develop 
into war between two of the most powerful and civilized 
nations of the world, received an amicable settlement, 
gave a powerful impetus to the idea of arbitration as 
a substitute for war. This was followed, in 1878, by the 
adoption in the House of Commons of Mr. Henry Bichard's 
motion urging the British Government ''to enter into com- 
munication with foreign Powers, with a view to further 
improvement in International Law, and the establishment 
of a general and permanent system of arbitration '' — a pre- 
cedent which was followed the same year by the Italian 
Chamber of Deputies, and in 1874 by both branches of the 
American Congress, the Dutch Parliament, and the Swedish 
Diet. 

The title ''Association for the Beform and Codification 
of the Law of Nations," originally given to the new organi- 
zation, was evidently due to the conviction entertained by 
most of its founders, especially by the distinguished 
American jurists who took so important a part in its 
establishment, that a Code of International Law must 
precede any general resort to International Arbitration, and 

b 
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that the want of such a Code was the great obstacle which 
hindered the general substitution of Arbitration for War. 
This belief was probably in great measure due to the fact 
that in the Alabama case, falling as it did within a branch 
of international law which was then, and still is, in a specially 
doubtful and undefined condition — that of the rights and 
duties of neutral towards belligerent States — it was deemed 
necessary to lay down in the Treaty of Washington itself 
three rules of law, which the arbitrators were to take as their 
guide for the settlement of the dispute. But the great 
majority of questions arising between nations, as between 
individuals, do not so much depend on points of law as on 
issues of fact ; whilst there are cases in which it is important 
that the tribunal should have a large discretion to arrange a 
compromise that may give general satisfaction, rather than 
pronounce a decision based on rigid legal rules. In one 
important case, that of the Behring Sea fisheries, it was 
found best first to settle, by means of an arbitral tribunal, 
the issues which had arisen, and in which sharply conflicting 
pecuniary interests were at stake, and then to appoint an 
International Commission to draw up regulations, in the 
common interests of all nations, to prevent similar conflicts 
for the future. 

Experience may certainly be said to have proved that the 
codification of international law was not an essential pre- 
requisite to the progress of international arbitration. How 
rapidly the practice of arbitration in international disputes 
has increased will be seen from the following table, taken 
from an article by M. La Fontaine, member of the Belgian 
Senate, which appeared in the Revue de Droit Interna- 
tional * : — 

From 1794 to the end of 1840, there were 23 arbitrations, being an 
average of one in two years. 



* The article in question was a summary of M. La Fontaine*s valuable 
work, "Pasicrisie Internationale" (Berne, Imprimerie Stampfli, 1902), 
containing a '* documentary history of International Arbitrations " to the 
end of the nineteenth century. The list is not absolutely complete. 
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From 1841 to the end of 1860, there were 20 arbitrations, being an 
average of one every year. 

From 1861 to the end of 1880, there were 44 arbitrations, being an 
average of nearly two every year. 

From 1881 to the end of 1900, there were 90 arbitrations, being an 
average of four and a half every year. 

To this it may be added that in a paper read at our 
Twenty-first Conference, held at Antwerp in 1908, Dr. W. 
Evans Darby, Secretary of the London Peace Society, 
enumerated fifty-four fresh cases of arbitration within the 
two and three-quarter years since the beginning of the 
twentieth century, being at the rate of twenty per annum. 

How far the action of our Association was due to these 
considerations may be doubted; but certain it is that its 
members did not make any serious attempts to codify inter- 
national law, a task for which it was less well equipped than 
the Institute, composed entirely of experts in International 
Law. The Association, under the direction of an Executive 
Oouncil formed in London, soon turned its attention to more 
immediately practical questions, whilst always maintaining 
the subject of international Arbitration at the head of its 
programme. In 1877, when it had existed for only four 
years, it achieved what is still its greatest triumph in the 
direction of practical reform, the unification of the rules of 
General Average. The general principle, derived from the 
Boman Civil Law, that in case of a sacrifice of part of 
the property in a shipping adventure for the common good 
all parties concerned in the adventure should share in the 
loss, had been applied differently, as regards the numerous 
details involved, by legislation and judicial decision in 
different countries. The consequence was that the burden 
laid upon the different parties varied greatly according to 
the country whose law governed the particular case, whilst 
the determination of that country depended on the merest 
accident. Already the subject had been brought before 
three International Congresses summoned by the British 
" National Association for the Promotion of Social Science," 
at Glasgow in 1860, in London in 1862, and at Yorlc in 
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1864. But the rules drawn up and revised at those Con- 
gresses had failed to receive the general approval of the 
commercial world. At our Antwerp. Conference these rules 
were once more revised, and almost immediately came into 
general use, as the York-Antwerp Eules of General Average. 
They were once more revised at our Liverpool Conference in 
1890, and are to-day incorporated into bills of lading and 
charter-parties all over the world. 

At its successive Conferences, now numbering twenty- 
two, the Association has been presided over by many dis- 
tinguished men, and has discussed many important subjects 
affecting international relations. As the result of these 
discussions resolutions have been adopted, or model rules of 
law or practice have been drafted, which have undoubtedly in 
some cases exercised an important influence on legislation in 
the various States; whilst others of the reforms desired 
by the Association still await execution, whether by inter- 
national treaty, by State legislation, or by business contracts. 
The following record of the various Conferences, with the 
names of their Presidents and notices of some of the more 
important topics dealt with, will give an idea of the work 
of the Association : — 

let Conference, Brussels, 1873. President, M. Augusts Visschebs, 
Brussels. 

2nd Conference, Geneva, 1874. President, Hon. Davu) Dudley 
Field, New York. 

drd Conference, The Hague, 1875. President, Hon. David Dudley 
Field, New York. 

4th Conference, Bremen, 1876. President, Sir Travebs Twiss, Q.C, 
London. Adopted *' Principles for an International Law to govern Bills 
of Exchange." 

5th Conference, Antwerp, 1877. President, Bight Hon. Lord O'Hagan, 
Dublin. Adopted " York- Antwerp Bules of General Average." 

6th Conference, Frankfort, 1878. President, Hon. David Dudley 
Field, New York. 

7th Conference, London, 1879. President, Bight Hon. Sir Bobebt 
J. Phillimoee, London. 

8th Conference, Berne, 1880. President, Dr. Fbiedbich Sieveking. 
Hamburg. 

9th Conference, Cologne, 1881. President, Herr H. H. Meieb, Bremen, 
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lOth Oonferenoe, Liverpool, 1882. President, Bight Hon. Lord 
0*Hagan, Dublin. 

11th Conference, Milan, 1888. President, Sir Travers Twiss, Q.O., 
London. Adopted Resolutions on the Slave Trade and Collisions at Sea, 
and Rules for the Execution of Foreign Judgments. 

12th Conference, Hamburg, 1885. President, Dr. F. Sibveking, 
Hamburg. Adopted Code of Affreightment. 

Idth Conference, London (II.), 1887. President, Hon. Sir Charles 
Parker Butt, London. 

14th Conference, Liverpool (II.), 1890. President, Dr. F. Sibveking, 
Hamburg. Revised York- Antwerp Rules of General Average. 

15th Conference, Genoa, 1892. President, Commendatore P. Boselli, 
Turin. Beoeived exhaustive Report on Jurisdiction in Territorial Waters. 

16th Conference, London (III.), 1893. President, Dr. F. Sibveking, 
Hamburg. Adopted " London Rules of Affreightment." 

17th Conference, Brussels, 1895. President, Sir Bichard £. Webster 
(Lord Alverstone), London. Adopted Bules of Procedure for Inter- 
national Arbitration, Bules of Jurisdiction in Territorial Waters, and 
Besolutions on Collisions at Sea. 

18th Conference, Buffalo, 1899. President, Hon. Mr. Justice Kbnnbdt, 
London. Adopted Besolutions on Marine Insurance. 

19th Conference, Bouen, 1900. President, Hon. Simeon E. Baldwin, 
New Haven, Conn. Discussed Immunity of Private Property at Sea 
from Capture. 

20th Conference, Glasgow, 1901. President, Bight Hon. Lord 
Alverstone, London. Adopted Bules of Marine Insurance. Discussed 
International Agreement as to Assistance Judiciaire and Proposal for 
General Treaty of Arbitration between Great Britain and France. 

21st Conference, Antwerp (II.), 1903. President, M. Auguste Beer- 
NAERT, Brussels. Discussed British Participation in Conferences on 
Private International Law and Maritime Law, and Model Treaty for 
Execution of Foreign Judgments. Adopted Bule as to Effect of Captain's 
Fault on Incidence of General Average. Beceived statements of Com- 
pany Law in various countries. 

22nd Conference, Christiania, 1905. President, Mr. F. V. N. Beigh- 
MANN, Trondhjem. Discussed Law of Belligerency and Neutrality and 
International Prize Court of Appeal ; Legal Belations of Charterers to 
Shipowners ; the Extension of the Berne Bail way Transport of Goods 
Convention, 1890 ; and received Draft Code of Bules for International 
Beoognition of Foreign Companies. 

28rd Conference, Berlin, 1906. President, His Excellency Dr. B. 
Koch, Berlin. Adopted Code of Bules for International Becognition of 
Foreign Companies. Discussed Immunity of Private Property from 
Maritime Capture ; Neutrality ; Naturalization, Foreign Pauper Litigants 
and Security for Costs ; Legal Belations of Charterers and Shipowners ; 
Cases of Difficulty under York-Antwerp Bules. 
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Apart from the importance of the actual decisions arrived 
at after open discussion by these Conferences, they have 
had perhaps an even greater value in the opportunities 
which they have afforded for men of different nationalities, 
interested in similar questions, to meet one another in 
friendly discussion and in social intercourse. The generous 
hospitality everywhere extended, by the municipal and other 
authorities of the cities in which the Conferences have been 
held, to visitors from other lands who have come amongst 
them has drawn together citizens of different nationalities, 
and enabled them to understand better their respective 
points of view in international relations. 

In one important branch of its labours the Association 
now has a valued collaborator in the field of practical 
reform and unification of law. The International Maritime 
Committee, founded in 1896 by one of our members in 
Belgium, M. Louis Pranck, and in which many other 
members of the Association take an active part, gives 
promise of attaining important results. 

An understanding has been come to between the two 
organizations by which, apart from special circumstances, 
their Conferences will be held in alternate years. 

All three bodies — the Institute of International Law, the 
International Law Association, and the Maritime Law 
Committee — are working on their different lines towards the 
same object — the minimizing of occasions for international 
friction and international disputes by the assimilation of 
the laws and practice of the different States. They are 
thus seeking to promote what the late Prime Minister of 
the United Kingdom, the Eight Hon. A. J. Balfour, declared 
to be the sentiment which European statesmen ought most 
sedulously to cultivate, '^the spirit of international toleration, 
international comprehension, and, if it may be, international 
friendship and international love." 
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CONSTITUTION OF THE ASSOCIATION. 



I. The name of the Association shall be " The Name. 
International Law Association." 

II. The Association shall consist : — Members. 

1. Of all those who participated in the Con- 

ference at Brussels, commencing the 
11th October, 1873; 

2. Of all who on their application are or who 

shall be admitted by this Conference, 
or by a future one, or by the Executive 
Council ; 

8. Of such delegates from other Associations, 
formed for the prosecution of the same 
objects, as may be approved by the 
Executive Council ; each of which 
Associations is to be entitled to nomi- 
nate from time to time two delegates ; 

4. Of Honorary Members. 

III. The objects of the Association shall be the Objects. 
Beform and Codification of the Law of Nations. Its 
relations with the Institute of International Law, 
founded at Ghent in September, 1878, shall be such 

as were determined by the Conference at Brussels in 
October, 1878. 

rV. There shall be an Honorary President, a Officers 
President, Honorary Vice-Presidents, Vice-Presi- 
dents, a Treasurer, a Council of sixty Members, of 
whom eighteen shall be an Executive Council, and a 
General Secretary, with such other Secretaries and 
Officers as the Executive Council may from time to 
time appoint. 

V. At each Annual Conference the Presidents Election 
and other Officers shall be appointed for the year °*^®^"- 
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ensuing, and shall continue in ofl&ce until others are 
appointed. The olB&ce of President shall not be 
tenable for more than two successive years. The 
oflSce of General Secretary shall be permanent, 
subject to change by the Association at any 
Annual Conference. The duties of the General 
Secretary and of the other officers shall, except 
as herein provided, be fixed by the Executive 
Council. 

VI. The Executive Council shall have the general 
direction of the affairs of the Association in the 
intervals between the Conferences. It shall have 
power to appoint Vice-Presidents, to make Bye- 
laws, to appoint Committees for special objects, to 
fill vacancies occurring between the Annual Con- 
ferences, and to fix upon such place or places of 
business as may be expedient. It shall also have 
the power of nominating Honorary Vice-Presidents, 
approving Local Committees, and nominating for 
the year all such officers as the Association shall 
omit to nominate at its Annual Conference. The 
President, Vice-Presidents, Treasurer, and Hon. 
General Secretaries shall be ex officio Members of 
the Executive Council. Five Members shall con- 
stitute a quorum of the Executive Council, inclusive 
of any ex officio Members who may be present at the 
meeting of the Executive Council. 

VII. There shall be an Annual Conference of 
the Association, to be held at such time and place 
as sha.ll have been appointed at the preceding 
Annual Conference or by the Executive Council, 
and also such other Conferences as in the opinion 
of the Executive Council circumstances may render 
expedient. 

VIII. The Members present at the time and 
place fixed for the opening of an Annual Conference 
shall constitute a quorum for the transaction of 
business. 
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IX. The order of business at each day's meeting Order of 
shall be as follows : — 

1. Beading the minutes of the preceding 

meeting, unless the reading is dispensed 
with by a vote of the Conference ; 

2. Beceiving such communications as may 

be recommended by the Executive 
Oouncil for the consideration of the 
Association ; 
8. Discussing such propositions as may be 
recommended by the Executive Council 
for discussion, and disposing thereof as 
the Conference may determine. 

X. The language in which the discussions shall Language. 
be carried on and the minutes kept shall be that of 

the country where the Conference is held, unless 
the Conference otherwise direct; but each Member 
may write or speak at his option in his own 
language. 

XI. A Member shall not speak more than once Speeches. 
on the same subject, except in reply or explanation, 

and not more than ten minutes at a time, except by 
leave of the Conference. 

XII. After each Annual Conference its Trans- Trans- 
actions shall be published in a volume, under the **'*^°°^- 
direction of the Executive Council, which volume 

shall contain the Minutes of the Conference and 
such Papers as may be ordered to be printed. 

XIII. Each Member of the Association shall pay Contri- 
to the Treasurer an annual sum of One Pound "**^^^- 
sterling, or its equivalent, or a sum of Ten Pounds 
sterling, or its equivalent, for life membership. 
Each Association admitted to membership shall, 
however, be required to pay an annual sum of Two 
Pounds sterling, or its equivalent. Each such 
Association may nominate to any Conference any 
number of delegates not exceeding five, provided 

that for every delegate beyond two such Association 
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shall pay a further sum of One Pound sterling, or its 

equivalent. 
Expendi- XIV. No expenditure shall be made, nor liability 

incurred, beyond the amount of funds in the hands 

of the Treasurer. 
Amend- XV. This Constitution may be amended at any 

ConBtUu- Annual Conference by a vote of three fourths of the 
tion. members present; two days' previous notice having 

been given of the motion to amend. 
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OFFICERS OF THE ASSOCIATION. 



The Bt. Hon. Lord Alverstone, G.C.M.G., D.C.L., Lord Chief Jaatice of 
England. 



The Hon. Sir Walter G. F. Phillimore, Bart., D.C.L., Judge of the High 
Court of Justice, London. 



AMBBIOA (UNITED STATES). 
Hon. Bancroft Davis, late Minister-Plenipotentiary at the Court of Berlin. 



BELGIUM. 
M. AuouBTB Bbbrnaebt, Minister of State, Brussels. 

CANADA. 
Bt. Hon. Sir Henry Strong, formerly Chief Justice of Supreme Court, Ottawa. 

CHINA. 
His Excellency Euo-Taj-in, late Envoy-Extraordinary and Minister-Plenipoten- 
tiary at the Court of St. James's. 

FBANCE. 
Monsieur A. Boucher-Cadart, President of the Court of Appeal, Paris. 
Monsieur Bzohard Waddinoton, Senator for the Department of the Seine- 
Inf^rieure, and President of the Bouen Chamber of Commerce. 

GEBMANY. 
His Excellency Dr. B. Koch, Imperial Privy Councillor, Berlin. 
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BELGIUM 
CAPE COLONY. 
DENMABE 

ENGLAND 



ITALY. 
Commendatore P. Bosblli, Secretary of State for Industry and Commerce, 
President of the Academy of Sciences, Turin. 

JAPAN. 
His Excellency Viscount Masatasa Kawasbe, late Envoy-Extraordinary and 
Minister-Plenipotentiary at the Court of St. James's. 

NETHEBLANDS. 
F. B. CoNiNCK-LiEFSTiNO, Vlce-Prosident of the Supreme Court of the Nether- 
lands. 

. . M. Ghables Le Jeune, Antwerp. 

. . M. Louis France, Antwerp. 

. . Bt. Hon. Sir J. H. De Villiebs, K.C.M.G., Chief 

Justice, Capetown. 
. . Dr. C. Goos, Ministre des Cultes, Copenhagen. 
.. Dr. Jur. A. Hindenbubo, Avooat k la Cour 

Supreme du Danemark, et Avocat Consultant 

des Minist^res Danois, Copenhagen. 
. . The Bt. Hon. Sir J. Gobell Babnes, President of 

the Probate, Divorce, and Admiralty Division 

of the High Court of Justice, London. 
The Bt. Hon. Sir Gainbtobd Bbucb, late Judge of 

the High Court of Justice, London. 
.. The Bt. Hon. Sir William B. Kennedy, Lord 

Justice of Appeal, London. 
.. The Hon. Sir John Bioham, Judge of the High 

Court of Justice, London. 
. . The Hon. Sir Joseph Walton, Judge of the High 

Court of Justice, London. 
. . Sir Thomas Babclay, LL.B., Ph.D., Paris. 
. • Sir John Gbay Hill, Liverpool, formerly President 

of the Law Society. 
.. M. f^DouABD Clxtnet, Avocat k la Cour d'Appel, 

Paris. 
M. Octave Mabais, Ancien BAtonnier de Tordre 

des Avocats, Bouen. 
Dr. Paul Govabe, Avocat k la Cour d'Appel, Paris. 
. . Dr. F. Sieveeino, President of the Hanseatic High 

Court of Appeal, Hamburg, ex-President of the 

Association. 
Dr. Mabtin, President of the Hanseatic High Court 

of Appeal, Hamburg. 
. . Dr. BiEssEB, Professor at the University, Berlin. 
. . Dr. Felix Meyeb, Judge of the Prussian Court of 

Appeal, Berlin. 



FBANCE 



GEBMANY 
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ITALY 

JAPAN 
NETHERLANDS 



NORWAY 



SCOTLAND 



UNITED STATES 



Ghab. F. Gabba, Professor in the University of 
Pisa. 

Gomm. Aug. Pibbantoni, Senator of the Kingdom 
and Professor in the University of Naples. 

Marohese Alessandbo Gobsi, Turin. 

Professor Sakut^ Takahashi, LL.D., The Law 
College, linperial University, Tokio. 

Dr. T. M. G. Assbb, Counsel to the Ministry of 
Foreign Affairs, and Professor in the University 
of Amsterdam. 

F. v. N. BsicHMAMN, President of the Court of 
Appeal, Trondhjem. 

Dr. OscAB PiiATOu, Christiania. 

Rt. Hon. LoBD DuNEDiN, Lord Justice General, 
Edinburgh. 

Rt. Hon. C. Scott Dickson, E.G., Edinburgh. 

David Mubbat, Esq., LL.D., Glasgow. 

Hon. Simeon E. BAiiDwiN, M.A., LL.D., Judge of 
Supreme Court of Errors, Connecticut, and 
Professor of Constitutional Law, in Yale Uni- 
versity, ex-President of the Association. 

Hon. Robbbt D. Benedict, LL.D., Counsellor-at- 
Law, New York. 

Cephas Bbainebd, Counsellor-at-Law, New York. 



A0nnril. 

Chairman of the Executive Council : 
The Hon. Sir Walteb G. F. Phillimobe, Bart., D.C.L. 



Ex officio. 



•The Pbesident, 

•The Vice-Pbesidents, 

•The Tbeasubeb, 

•The Hon. Gen. Secbetabies, 

Aabs, J. Andebsen, Christiania. 
•Acland, B. B. D., E.g., London. 
•Albxandeb, J. G., LL.B., Tunbridge Wells. 
•Anoieb, Sir Theodore. 
•Abnold, W., London. ' 

AuTBAN, Dr. F. C., Marseilles. 
*Babbatt, J. Abthub, London. 
•Bate, J. Pawlby, LL.D., London. 

Bensa, Prof. Enbico, Genoa. 

Bbbunoiebi, Prof. Aw. Fbancesco, Genoa. 
•Cox-SiNCLAiB, E. W. S., London. 
•Dabbt, W. Evans, LL.D., London. 



* Members of the Executive Council. 
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Dub, Beidab, Gtaristiania 
'Elxblib, E. W.. London. 
Faxbden, Abdxbs, Ghristiania. 
Ylolbt, G., Ghristiania. 
Fbomaoeot, Dr. Hxnbi, Para. 
GiiOvxB, Sir John, London. 
*Hamii.ton, W. F., K.G., London. 
Ebltdt, Bt. Hon. Lord, P.G., O.M., Glasgow. 
LanoiiOIB, Jacquks, Antwerp. 
Lbyaii, Gaston Db, Brossels. 
Mabais, Dr. Gboboes, Paris. 
Mabtitz, Prof. VON, Berlin. 
*MoAbthub, Ghabubs, London. 
Passy, FbiSdebic, Paris. 
Platt, Ch., Philadelphia, U.S.A. 
BawiiB, Fbancis, Philadelphia, n.S.A. 
BoLiN, Edouabd, Bmssels. 
ScHTBBMKiBTBB, Dr. GusTAv, Berlin. 
* Scott, Leslie F., London. 
*Snape, Alderman Thos., Liverpool. 
Stocquabt, Dr. Ghas. A. Ehile, Bmssels. 
*Stubb8, Ghables, M.A., LL.D., London. 
•Tbueblood, Dr. B. F., Boston, Mass., U.SJl. 
*White, John Bell, London. 



The Bt. Hon. The Babl op Jebbet, P.G., G.G.B., G.G.M.G. 

Messrs. Ghild & Go., 1, Fleet Street. 

fionorarg (6mtxia!i Setrjttaccug. 

G. G. Phillimobe, B.G.L., M.A., London. 
Thouas Baty, D.G.L., LL.M., London. 



J. B. Pobteb, London. 



Members of the Executive Gouncil. 
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MEMBERS OF THE ASSOCIATION.* 



An obelisk (f) signifies Life Membership. 

Aabs, J. Andersen, Ghristiania. 

AcLAND, B. B. D., E.G., 2, Hare Court, Temple, London, E.G. 

Aebts, Alphonbe, Yioe-PreBident, Chamber of Commerce, Antwerp. 

Albxandbb, J. G., LL.B., 8, Mayfield Boad, Tunbridge Wells. 

Alexandbb-Eatz p., Leipzigerstrasse 39, Berlin, W. 

Allan, Mubison, Advocate, SSo, Beach Street, Penang, Straits Settlements. 
fALYEBSTONE, Bt. Hon. Lord, P.C., G.C.M.G., D.C.L., Lord Chief Justice of 
England, Boyal Courts of Justice, London, W.C. 

Andebson, Chandler P., Gounsellor-at-Law, 85, Wall Street, New Tork. 

Angibb, Sir T. V. S., Exchange Chambers, St. Mary Axe, London, E.G. 

Abnaud, Emile, Notaire, Luzarohes, Seine-et-Oise, France. 

Arnold, W., 2, Lime Street Square, London, E.C. 

AssEB, Professor T. M. C, Councillor of State, Amsterdam. 

Association of Avebaoe Adjustebs, 1, Boyal Exchange Buildings, London, E.C. 

AusTBO-HuNOABiAN Llotd'b Stbam Navioation Cowpant, Trieste. 

AxTTBAN, Dr. F. C, 62, Bue Montgrand, Marseilles. 
fAvEBXTBT, Bt. Hon. Lord, P.C, F.B.S., 6, St. James* Square, London, S.W. 

Badcook, B. F., 17, Water Street, Liverpool. 
fBALDwiN, Hon. SiuEON E., LL.D., Judge of Supreme Court of Errors, 

69, Church Street, New Haven, Conn., U.S.A. 
Babbbt, Geobobs, Avocat k la Cour d'Appel, 8, Boulevard Malesherbes, Paris. 
Babclat, Sir Thomas, LL.B., Ph.D., 17, Bue Pasquier, Paris. 
Babnes, Bt. Hon. Sir J. Gobell, P.C, President of the Probate, Divorce, and 

Admiralty Division, High Court of Justice, London, W.C. 
Babbatt, J. Abthub, 3, Temple Gardens, Temple, London, E.C. 
Babtlett, Edmund M., National Bank Buildings, Omaha, Nebraska, U.S.A. 
Bate, J. Pawlet, LL.D., 11, New Square, Lincoln's Inn, London, W.C. 
Batt, Thomas, D.C.L., LL.M., 1, Mitre Court Buildings, Temple, London, E.C. 
Bebbnabbt, Auouste, Ministre d'Etat, Brussels. 

Beichmann, F. y. N., President of the Court of Appeal, Trondhjem, Norway. 
Bell, E. S. Mobeblt, 11, New Court, Carey Street, London, W.C. 
Benedict, Hon. Bobebt D., LL.D., 68, Wall Street, New York. 

* The Secretaries will be glad to be informed of any change of address. 
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Bbnba, Professor Enrico, 19, Via S. Bernardo, Genoa. 
Bbrentzbn, Otto, Ghristiania. 

BBBLiNaiERi, Professor Aw. Fbanoesco, Via Garibaldi 20, Genoa. 
BiaHAM, Hon. Sir J. C, Judge of the High Court of Justice, London, W.G. 
BissoHOP, Dr. BoosEOAABDE, 1, Brick Court, Temple, London, E.C. 
Bjeboke, Tbyoye, Christiania. 
Blaess, Waltheb, 44, Longne Bue Neuve, Antwerp. 
BiiOM, GnsTAv, Christiania. 
BoDDAEBT, Henri, Avocat, 46, Conpure, Ghent. 
BoDiNOTON, 0. E., 6, Boulevard des Capncins, Paris. 
BooEN, Peder, Sandefjord, Norway. 
Booh, Yollert H., M.D., Christiania. 

Bonaparte, Chables J., LL.B., 216, St. Paul's Street, Baltimore, U.S.A. 
BoBSBN-CoMTT^, Biga. 

Bote, Thobvald, Department of Justice, Christiania. 
BosBLLi, Gommendatore P., President of the Academy of Sciences, Turin. 
fBouoHEB-CADART, Ali-red, President de la Conr d'Appel, 78, Avenue de la 

Grande Arm^, Paris. 
Braocifobti, Professor Dr. Contb Febdinando, Via Orso 17, Milan. 
Bbainerd, Cephas, Counsellor-at-Law, 92, William Street, New Tork. 
Bbainebd, Ira H., Counsellor-at-Law, 92, William Street, New York. 
Bbedal, Johan, Christiania. 

Bbben, W. p., Hamilton Bank Buildings, Fort Wayne, Indiana, U.S.A. 
Bbewsteb, Hon. Ltman D., Danbury, Conn., U.S.A. 
Bbiggs, William, LL.D., Burlington House, Cambndge. 
Bbitannia Steam Ship Insuranoe Assocution, Limited, 17, Gracechurch 

Street, London, E.C. 
British Shipowners' Mutual Protection and Indemnity Abbooution, 23, Rood 

Lane, London, E.C. 
British Steamship Ownebs' Association, 26, St. Thomas Street, Sunderland. 
Bbown, Sir A. Habobeaves, Bart., M.P., 12, Grosvenor Gardens, London, S.W. 
Bbown, Hon. Judge Addison, LL.D., 46, West 89th Street, New York. 
Bbowne, J. H. Balfoub, K.C, 41, Parliament Street, S.W. 
Bruce, Rt. Hon. Sir Gainspord, P.C, Yewhurst, South Bromley, Kent. 
Bruce, T. Boston, 8, Paper Buildings, Temple, London, E.C. 
Brull, Dr. loNAz, H.B.M. Consul, Budapest. 
Brtde, Johan, Christiania. 

Budapesti Uoyv^di Eamaba, Szemere-utca, Budapest. 
Bull, Johs., Tdnsberg, Norway. 

Bultheel, Ctrille, Atocat, 1, Bue Beaumont, Dunkerque, France. 
Butler, Charles Henry, 1636, 1 Street, Washington, D.C., U.S.A. 
Butler, W. H., 106, Canning Street, Liverpool. 
Buzzati, Prof. J. C, S. Maris 12, Milan. 

Camebon, Hon. J. D., Winnipeg. 

Campbell, Chables Macalesteb, The Hughes Block, 16th Street, Denver, 

Colorado, U.S.A. 
Campbell, Rt. Hon. J. A., 2, Princes Gardens, S.W, 
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Captain, M. S., 11, Hornby Boad, Bombay. 

Gabyeb, EuasNB P., 28, State Street, Boston, Mass., U.S.A. 

Gassano, Prince de, 34a, Porta Pinoiana, Borne. 

Ghambeb of Commebob, Antwerp. 

Chaubeb of Commebce, Bremen. 

Ghambeb of Commebce, Hamburg. 

Ghambeb of Combiebce and Shipping, Hull. 

Ghambeb of Combiebce, Leipzig. 

Ghambeb of Commebce of Amebica, 8, Cook Street, Liverpool. 

Ghambeb of Commebce, Bouen. 

Ghambeb of Shipping of the United Kingdom, 6, Whittington Avenue, 

Leadenhall Street, London, E.G. 
Ghambeblain, Hon. Loybd E., Gounsellor-at-Law, Brockton, Mass., U.S.A. 
Ghanoellob, Justus, Chicago, U.S.A. 
Ghabtebis, a. H., LL.B., 79, West Begent Street, Glasgow. 
Ghaunct, Chab., 251, South Fourth Street, Philadelphia, U.S.A. 
Clabk, Mabtin, 1012-1018, Guaranty Building, Buffalo, U.S.A. 
Glunbt, E., Avooat d, la Cour d'Appel, 11, Bue Keppler, Paris. 
GiiUNiE, J. M., 1, Fenwick Street, Liverpool. 
Goldstbeam, J. P., W.S., 7, Cluny Terrace Edinburgh. 
GoMTT^ DBS AssuBEUBS Mabitimes db Pabis,50, Buc N. p. de^ Victoires, Paris. 
CoMiTE DBS Assubeubs Mabitimes du Havbe, HaVTC. 
Goninck-Liefsting, Dr. F. B., Vice-President of the Supreme Court of the 

Netherlands, The Hague. 
GoNNEB, B. H., 17, Bue Pasquier, Paris. 
GooK, F. G., 35, Donovan Avenue, London, N. 
GooEES, Thos. S., 91, Gracechuroh Street, London, E.C. 
GoBBiAU, Jean, Professeur k TUniversit^, Louvain, Belgium. 
GoBsi, Professor Marchese Alessandro, Viale Genisa 15, Turin. 
Cbane, B. Newton, 2, Essex Court, Temple, E.C. 
Gbosby, James O., Garnavillo, Iowa, U.S.A. 
fCBOss, Thomas, 176, St. Vincent Street, Glasgow. 
Cunningham, F., 909, Exchange Building, Boston, Mass., U.S.A. 

Dalbymple, J. D. G., Woodhead, Kirkintilloch, Dumbartonshire. 

Dabbt, W. Evans, LL.D., Secretary of the Peace Society, 47, New Broad 

Street, London, E.C. 
Davenpobt, Timothy, 92, William Street, New York. 
Davies, Julien T., M.A., LL.B., 32, Nassau Street, New York. 
fDAVis, The Hon. J. C. Bancroft, LL.D., 1621, H Street, Washington, U.S.A. 
Dent, John, Custom House Chambers, Newcastle-on-Tyne. 
Descamps, Chevalier, Chateau de Grismonstre, par Ferridre, Li6ge, Belgium. 
Deseube, Fbanz, 116, Bue de Facqz, Brussels. 
Despabd, Walteb, 6, Hanover Street, New York. 
Dessen, H. F., 2, Great Winchester Street, London, E.C. 
Devonshire, B. L., 1, Fredericks Place, Old Jewry, London, E.C. 
Dbwet, Hon. Henby S., 23, Court Street, Boston, Mass., U.S.A. 
Dickenson, M. F., 53, State Street, Boston, Mass., U.S.A. 

C 
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Dickson, Rt. Hon. C. Scott, P.O., KG., Bdinbtargh. 

Dob, Leopold, Avocat, 9, Oours da Ghapitre, MareeUleft. 

DoRN, Dr. M. VON, Editor of the Triester Zeitung, Trieste. 

Dboby, Dr. J. F., 7, Qaai Van Dyok, Antwerp. 

Due, Kbidab, Commissary of the Exchange, Ghristiania. 

Dumas, Jacques, LL.D., Prooureur de la B^publique, Bethel. 

DuNCKEB, Abthub, Hamburg. 

DuNEDiN, Bt. Hon. Lord, P.C., Lord Justice General, Edinbargb. 

Dunstan, W., 2, Lime Street Square, London, E.G. 

D6SSELD0BFEB AlLOEMEINB VEBSICHEBUNOS-GESELLBOHArT, Dttsfleldorf. 

EoKBo, EiviND, Eongens Gade 7, Ghristiania. 
Edwabdb, E. E., 4, Ghapel Street, Liverpool. 
Edzabd, Gonbad, Bechtsanwalt, Bremen. 
Eeten, E. van, 5, Jan Van Lier Straat, Antwerp, 
f Eoebebo, Einab, Ghristiania. 
EoEB, E., Ghristiania. 
EiFFE, Ebnest, 9, Quai Van Dyck, Antwerp. 

Elliott, Hon. Ghas. B., Judge, District Court of Bfinuesota, Minneapolia, U.B^. 
Elmslib, E. W., Average Adjuster, 63, Cornhill, London, E.G. 
Ewabt, John S., K.G., Portage Avenue, Winnipeg. 

tFAEBDEN, Andebs, 1, Sorgcnfrigaden, Ghristiania. 

Fbabnley, Ths., Ghristiania. 

Fimbel, Euoen, 3, Galerie de la Bourse, Bordeaux. 
fFiJFLET, G., Chef de Bureau, Ministry of Justice, Ghristiania. 

FoDORO, Dr. Istvan, B&thory Utca, Budapest. 

FoLLETT, M. Dewey, Marietta, Ohio, U.S.A. 

FoLLEviLLE, Daniel DE, Avocat k la Gour d'Appel,22, Bue Glauzel, Paris. 

** FonciI:re," Compagnie d' Assurances, 42, Bue N.D.des Victoires, Place de Ja 
Bourse, Paris. 

FoBTUNATO, Aw. Ebnesto, Via Bisignano 24, Naples. 

FouLON, Geoboes, 191, Chauss^e d'lxelles, Brussels. 

Fbanck, Louis, Avocat, Bue des Escrimeurs 28, Antwerp. 

Fbedericksen, F., Maritime Bureau, Ghristiania. 

Fbench, a. H. L., 6, Pump Court, Temple, London, E.G. 

Fbied, Alfbed, Wahringer Gurtel 118, Vienna ix/4. 

Fbiend, W. Horace, 26, Wigram Chambers, Philip Street, Sydney, New Sonth 
Wales. 

Fbomaoeot, Dr. Henbi, Avocat k la Gour d'Appel, 1, Bue de Villersexel, Paris, 

Frost, Edwabd W., Wells Building, Milwaukee, Wisconsin, U.S.A. 

Fyfe, H. B., 115, St Vincent Street, Glasgow. 

Gabba, Professor Chables Fbanois, Pisa. 
Gaoeb, Hon. E. B., Derby, Conn., U.S.A. 
Gallia, Dr. Adolf, Stubenring 24, Vienna 1. 

General Shipowners' Society, 5, Whittington Avenue, Leadenhall Street, 
London, E.G. 
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Gbnicot, Francis, Dispacheur, Rue Hochstetter 17, Antwerp. 

Gerdes, a., Aux Gayes, Haiti. 

Giles, Frank, 3, Temple Gardens, Temple, London, E.G. 

Glover, Sir John, 88, Bishopsgate Street, London, E.G. 

Gltn, Walter, 20, Water Street, Liverpool. 

GoLosGHMiDT, Dr. SiEOFRiED, 3, Potsdamerplatz, Berlin. 

Goos, Professor G,, Ministre des Gultes, Copenhagen. 

GouBAREFP, D. N., Villa Goubareff, Beaulieu, par Villefranohe-sur-mer, Alpes- 

Maritimes, France. 
tGk)VABE, Dr. Paul, Avooat k la Oour d*Appel, 3, Rue de Stockholm, Paris. 
Gow, Leonard, LL.D., 45, Renfield Street, Glasgow. 
Gram, G., Hamar, Norway. 

Gray, Professor John C., LL.D., 60, State Street, Boston, Mass., U.S.A. 
Gregory, Professor Gharles Noble, LL.D., Iowa University, Iowa, TJ.S.A. 
Gbieo, Joachim, Bergen, Norway. 
Gmffiths, Austin, E., Seattle, Washington, U.S.A. 

Griffiths, Hon. J. L., United States Gonsul, 26, Ghapel Street, Liverpool. 
GBONmoEB, L., Bremen. 

Halkieb, Dr. Herman, Advocate of the Supreme Court, Eronprinsessegade 

2, Copenhagen. 
Hamilton, W. F., E.G., 25, Old Square, Lincoln's Inn, London, W.C. 
Hamm, Oberstaats-Anwalt, Cologne. 
Hansen, Carl, Christiania. 

Harford, G.F., M.D., 139, Palace Chambers, Bridge Street, Westminster, S.W. 
Harrington, C. S., E.G., Halifax, Nova Scotia. 

Harrison, Hon. Lynde, LL.B., Exchange Buildings, New Haven, Conn., U.S.A. 
Hebard, F. S., Law Department, Hibernian Banking Company, Chicago, U.S.A. 
" Helvetia-' Allgemeine Yersicherungs-Gesellschaft, St. Gall. 
Hembnway, Alfred, 334 & 338, Tremont Building, Boston, Mass., U.S.A. 
Henderson Brothers, 4, St. Mary Axe, London, E.G. 
Hennebicq, Leon, 1, Rue de Lausanne, Brussels. 
Heyne, W. D., 28, Exchange Street East, Liverpool. 
HiGGiNS, A. Pearce, LL.D., Downing College, Cambridge. 
Hildebrand, Senator H., Domsheide 10-12, Bremen. 
HniL, Sir John Gray, 10, Water Street, Liverpool. 
Hindenburg, Dr. Jnr. A., Avooat Consultant des Ministdres Danois, Dron- 

ningens Tvergade 40, Copenhagen. 
Hines, Clark B., Belleville, Ohio, U.S.A. 
HiNKLEY, John, 215, North Charles Street, Baltimore, U.S.A. 
HiORTH, F., Christiania. 

HiRSCH, Dr. Earl, 52, Westendstrasse, Frankfort-on-Main. 
Holleben, His Excellency Dr. von, Eantstrasse 134, Gharlottenburg, Berlin. 
Holtzel, Dr. Max, Stafflenbergerstrasse 24, Stuttgart. 
Homan, C. H., Christiania. 
Horbickx, Gaston, Rue de Livourne 14, Brussels. 
HoRNBLOWER, W. B., LL.D., 24, Broad Street, New York, 
Howe, Hon, Wm. Wirt, N^w Orleans, U.SA, 
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ffj^t Inttrnatioiral IfahJ %BBatmixan. 

TWENTY-THIRD CONFERENCE. 

BERLIN, 1006. 

On Monday evening, October let, the members of the 
Conference attended a Eeception and Banquet in the 
Rathaus given by the Oberbiirgenneister and the City 
Corporation of Beriin, Alderman Markgraff presiding. 

FIBST DATS PEOCEEDINGS, 
Tuesday, 2nd of October, 1906. 



The Members of the Conference assembled at 10 
o'clock at the Chamber of Commerce, Dorotheen Strasse, 
7-8, and were welcomed by H.E. the Imperial Secretary 
of State for Justice (Actual Privy Councillor Dr. Nieberding), 
the President of the Chamber of Commerce (Privy Councillor 
of Commerce Dr. Herz), the President of the Merchants* 
Guild (Stadtaltester Kaempf), H.E. the President of the 
Imperial Bank (Actual Privy Councillor Dr. E. Koch, 
President of the Berlin Juridical Society), and the President 
of the Berlin Association for Comparative Jurisprudence 
and Political Economy (Kammergerichtsrat Dr. F. Meyer). 

Staatssbkretab im Eeichs-Justizamt, Wirklicheb 
Gehbimer Eat Dr. Nieberding: Meine hochgeehrten 
HerrenI Unsere werten Gaste von der International Law 
Association treflfen sich, wie bereits gestem Abend auf dem 
Eathausfest hervorgehoben wurde, nicht zum estren Male 
auf deutschem Boden. Aber es ist das erste Mai, dass sie 
die Hauptstadt des Deutschen Eeiches mit ihrem Besuche 
beehren, die Stadt, in welcher nicht nur die -Zentralverwal- 
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tung des Eeiches unter der Leitung des Eeichskanzlers 
arbeitet, sondem wo auch die gesetzgebenden Korper- 
schaften des Eeiches in alien Fragen des nationalen und 
intemationalen Eechtes die letzte Entscheidung geben. 

Wenn nun, meine Herren von der International Law 
Association, Ihr Beschluss, sich in dieser unserer Stadt 
Berlin zu versammeln, und wenn die freundliche, an den 
Herm Eeichskanzler gerichtete Begriissung Ihres designirten 
Vorsitzenden, Herrn Justice Phillimore, der wie ich zu 
meinem lebhaften Bedauern hore, verhindert wurde, Sie 
hierher zu begleiten, wenn diese Umstande, meine Herren, 
gedeutet werden konnen als ein Appell zu Gunsten der 
Forderung Ihrer Ideen auch durch die Autoritat der 
Eeichsgewalt, so darf ich im Namen des Herrn Eeich- 
skanzlers, Seiner Durchlaucht des Fiirsten von Biilow, 
Ihnen hiermit erklaren, dass Ihr Appell an seine Sympa- 
thieen niemals vergeblich sein wird. (Bravo !) 

In dieser Wiirdigung der hochsinnigen Bestrebungen 
der International Law Association hatte der Herr Eeich- 
skanzler gewunscht, unsere verehrten Gaste hier personlich 
zu begrussen ; er hat sich aber zu seinem lebhaften 
Bedauern schon infolge seiner Abwesenheit von Berlin 
genotigt gesehen, auf diese von ihm erhoffte Freude zu 
verzichten und mich, seinen Vertreter in Justizangelegen- 
heiten des Eeiches beauftragt, in seinem Namen und im 
Namen der Eeichsverwaltung Ihnen ein herzliches Will- 
kommen entgegenzurufen. (Bravo !) 

Meine Herren. Will in unserer so eigenartigen Zeit die 
Eechtspflege eines grossen Landes ihrer Aufgabe in Wahr- 
heit vol! geniigen, so muss sie sich vor allem erfiillen mit 
dem Geiste des Ausgleiches unter den nationalen Gegen- 
satzen auf solchen Eechtsgebieten, auf denen ein gewaltig 
steigender, in seiner Entwickelung noch uniibersehbarer 
Verkehr die Volker immer naher und naher aneinanderriickt. 
Im Namen des Herm Eeichskanzlers darf ich sagen, dass 
seine Politik stets bereit sein wird, die in diesem Geiste 
gefiihrten, auf Versohnung, Ausgleich und Vermittelung 
unter den nationalen Eechtsanschauungen der Kultur-* 
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volker gerichteten Bestrebungen der International Law 
Association nach Kraften zu unterstiitzen. (Bravo und 
Handeklatschen !) 

Denn meine Herren, wir sind uns voll bewusst : jeder 
Schritt auf dem Wege, den Sie gehen, ist gleichbedeutend 
mit einer Erweiterung der gemeinsamen Kulturgrundlagen 
der ganzen gesitteten Welt, er ist gleichbedeutend mit der 
Forderung und Erleichterung eines wohlwoUenden gegen- 
seitigen Verstandnisses unter den Volkern, gleichbedeutend 
mit einer Festigung des freundlichen, friedlichen, von aller 
Gehassigkeit freien Wettstreites im Volkerleben, aus dem 
allein die Nationen auf die Dauer ihre Lebenskraft ziehen. 
Ihre Ziele, meine geehrten Herren, sind im letzten Grunde 
hierauf gerichtet, und ich begluckwunsche die International 
Law Association zu dem edien Inhalt solcher Bestrebungen. 
(Bravo !) 

Meine Herren, aus der Geschichte der Arbeiten Ihrer 

Vereinigung ist es bekannt, dass solche Bestrebungen nicht 

ohne Widerstand durchzufiihren sind, und manche schwere 

Enttauschung fallt in die Stunde der Arbeit auch bei 

Ihnen. Aber dennoch ist es wahr, dass die Welt Ihren 

Bestrebungen vollen und aufrichtigen Beifall zoUt, nicht 

nur in Worten sondern auch in Taten. Zur Bestatigung 

dessen mochte ich Sie erinnern an die beriihmten York and 

Antwerp rules, die auch diesmal in Ihrem Arbeitsprogramm 

wieder figurieren, jene fiir den internationalen Schiflfsverkehr 

sowichtigen Bestimmungen, die fast auf alien Meeren 

Geltung erlangt haben, kraft Ihrer weisen und energischen 

Initiative. Und darf ich noch hinweisen auf Ihre lang- 

jahrigen Bemtihungen zugunsten einer gleichmassigen 

sicheren menschenfreundlichen Hilfe gegeniiber den 

Gefahren der Schiffskollisionen auf hoher See, iGefahren, 

welche in unserer Zeit, wo die Meere sich mit einem 

immer dichteren Verkehrsnetz bedecken, immer grossere 

Beachtung heischen, erinnern an die Briisseler Kon* 

ferenzen des vorigen Jahres, die zum Teil auf die Anre- 

gungen zuriickzufiihren sind, welche von Ihnen gegeben 

wurden an all die gegenwartig in den Kulturstaaten 
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schwebenden Erwagungen und Bemiihungen auf Grand 
der in Briissel gewonnenen Entschliessungen zu iiberein- 
stimmenden Eegeln zu gelangen, die auf alten Vorschlagen 
und Gedanken Ihrer Association fussen? Wirtschaftlich 
und sittlich so wichtige Probleme aus dem Gebiete der 
Ideen — um nichtzu sagen der Traume — in das wirkliche 
Leben hiniibergef iihrt und dort ihre Losung vorbereitet zu 
haben, das meine Herren ist ein unbestreitbares Verdienst 
der International Law Association. (Lebhaftes Bravo !) 

Ich kann nur auf das innigste hoflfen, dass zu den Erfol- 
gen, die Sie schon in der Vergangenheit erzielt haben, 
bald neue Loorbern sich hinzugesellen. (Lebhaftes Bravo !) 

BedeutungsvoUe Erorterungen aus dem Gebiete des 
internationalen Verkehrsrechtes verspricht auch Ihr dies- 
maliges Arbeitsprogramm. Ich kann die Versicherung 
geben, dass die Eeichsverwaltung diese Verhandlungen mit 
lebhafter Teilnahme verfolgen wird. Mogen sie in ihrem 
geistigen Gehalte ebenburtig sich den friiheren ausge- 
zeichneten Arbeiten, die Ihre Konferenzen zu Tage 
gefordert haben, anreihen. Deshalb, meine Herren, 
sicher, der getreue Dolmetsch der Gedanken des Herm 
Eeichskanzlers zu sein, wiinsche ich Ihnen in seinem 
Namen, und — wenn ich das hinzufugen darf — aus voUer 
eigener Ueberzeugung, einen gliicklichen, erfolgreichen 
und ehrenvoUen Verlauf fur die Tagung, die Sie heute 
beginnen. (Lebhaftes Bravo und Handeklatschen !) 

Prasident der Handelskammer Geheimer Kommer- 
ZIENRAT Herz : Meine hochverehrten Herren ! Seine Ex- 
cellenz der Herr Staatssekretar im Eeichsjustizamt hat Sie 
im Anfang seiner Eede gewissermassen namens der Stadt 
Berlin begriisst. So weite Kreise auch Ihre Verhandlungen 
Ziehen me^gen, ich will jetzt einen ganz engen Kreis ziehen 
und Sie namens der Handelskammer in diesen Eaumen 
auf das herzlichste begriissen. Die Handelskammer, meine 
Herren, hat sich eine Freude daraus gemacht, Ihnen diesen 
Eaum fur Ihre Verhandlungen zur Verfiigung zu stellen, 
Hoffentlich geniigt er Ihnen auch und namentlich fur die 
Akustik. Wenn alles, was bier gesprochen wird, ebenso 
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verstanden wie gehort wird, so werden Ihre Beratungen 
zweifellos vom schonsten Erfolge begleitet sein. (Heiterkeit 
und Bravo !) Das Ihnen von Herzen zu wiinscheii, spreche 
ich hier aus. (Bravo !) 

Pbasident der Aeltestbn deb Kaufmannschaft, 
Stadtaltester Kaempf : Meine Herren ! Wenn die 
International Law Association es sich zur Aufgabe 
gestellt hat, die Gelegenheiten zu intemationalen Bei- 
bungen nnd Streitigkeiten nach Moglichkeit herabzu- 
mindern durch die Vereinheitlichung der Bechte und 
Gebrauche der einzelnen Staaten, so hat niemand an 
der Erfiillung dieser Aufgabe ein grosseres Interesse als 
Handel, Industrie und Schiffahrt. Dieses Interesse wird 
um so lebhafter, je mehr der Handel heraustritt aus 
dem engen Kreise der Tatigkeit im Heimatlande, je 
mehr alle Staaten bestrebt sind, und im Interesse ihrer 
Volkswirtschaft bestrebt sein miissen, Anteil zu nehmen an 
dem intemationalen Handel, und je bedeutsamer die Bolle 
ist, die Handel, Industrie und Schiflfahrt spielen fiir die 
Entwickelung der Wohlfahrt der Volker. Diese Erwagun- 
gen haben seit langem dazu gefiihrt, den Eegierungen und 
den Yerwaltungen klar zu machen, dass es notwendig ist, 
gemeinsame Grundlagen zu finden, auf denen eine Verein- 
heitlichung der Eechte der verschiedenen Staaten aufgebaut 
werden kann. In dieser Tatigkeit den Weg gewiesen zu 
haben, ist das unaus loschliche Yerdienst der International 
Law Association. 

Meine Herren, unter den vielen Arbeiten, die diese 
Vereinigung geleistet hat, interessiert Handel, Industrie 
und Schiffahrt am meisten die Vereinheitlichung des 
Wechselrechts und gerade auf diesem Gebiete hat die 
International Law Association schon in den Jahren 1875- 
1878 die grundlegenden Gedanken zum Ausdrucke gebracht. 
Aufgrund dieser ihrer Arbeit haben sich verschiedene 
Kongresse, namentlich 1885 der Kongress zu Antwerpen 
und 1888 der Kongress zu Briissel, mit der Frage beschaftigt, 
und wenn seitdem ausserlich ein Fortschritt darin nicht 
gemacht worden ist, innerlich ist ein Fortschritt erfolgt. 
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Innerlich ist namentlich deswegen ein Fortschritt erfolgt, 
well nicht mehr bios von wissenschaftlichen Gesichtspunk- 
ten aus die Frage behandelt wird, sondem well jetzt aus 
den Kreisen des Handelsstandes heraus die Frage wider 
auf die Tagesordnung gesetzt worden ist. Im vorigen 
Jahre hat in Liittich der erste Internationale Handels- 
kammer Congress getagt und beschlossen, die Frage auf 
die Tagesordnung des zweiten Internationalen Handels- 
kammer Congress zu setzen, der vor wenigen Tagen in 
Mailand seine Sitzung abgehalten und der eine Resolution 
beschlossen hat, worin die Regierungen aufgefordert werden, 
intemationale Verhandlungen untereinander anzukniipfen, 
andererseits die Handelskammem der Welt ersucht worden 
sind, alle Bestrebungen zu unterstutzen, welche auf eine 
Vereinheitlichung des Wechselrechts hinzielen. 

Meine Herren, die Aeltesten der Kaufmannschaft von 
Berlin, in deren Namen ich Sie heute hier begriisse, sind 
iiberzeugt von Nutzlichkeit nicht nur, sondem von der 
Notwendigkeit gemeinschaftlicher Grundlagen fiir ein 
einheitliches Wechselrecht, und von dieser Ueberzeugung 
ausgehend, haben sie eines der kompetentesten Mitglieder 
dieser Versammlung auf dem Gebiete des Wechselrechts, 
Herm Kammergerichtsrat Dr. Meyer ersucht, eine Denk- 
schrift zu verfassen, in welcher das ganze Material tiber 
die Vereinheitlichung des Wechselrechts zusammengestellt 
und kritisch beleuchtet ist. Auf grand dieser Denkschrift 
ist in Mailand die Resolution gefasst worden, die ich 
soeben erwaehnt habe, und im Namen der Aeltesten der 
Kaufmannschaft von Berlin habe ich die Ehre, Ihnen diese 
Denkschrift hiermit zu liberreichen als ein Zeichen dafiir, 
dass auch die Aeltesten der Kaufmannschaft von Berlin 
die Vereinheitlichung des Wechselrechts als eine Not- 
wendigkeit betrachten und bestrebt sein wollen, sie mit 
alien Kraften zu unterstutzen, zugleich aber auch als 
ein Zeichen der Dankbarkeit an Sie meine Herren von 
der International Law ' Association, deren Arbeiten die 
Grundlage fiir die ganze Frage abgegeben haben und 
die sich dadurch, dass sie die Arbeit im Anfang geleistet, 
das allergrosste Verdienst erworben hat. (Bravo!) 
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Prasidentdes Reichsbankdirbktoriums, Wirklioher 
Gbhbimbr Rat Dr. R. Koch, Berlin : Meine hochgeehrten 
Herren ! Auch die alte Juristische Gesellschaft von Berlin 
weiss es als einen hohen Vorzug zu wiirdigeh, dass auf 
ihre Einladung und die unserer Schwestergesellschaft die 
International Law Association, deren eifrige und erfol- 
greiche Bestrebungen wir seit Jahren mit Interesse 
verfolgen, nach langer Pause wieder in Deutschland zu 
tagen beschlossen und zum Ort ihrer Tagung die Reich- 
shauptstadt gewahlt hat. Ich danke Ihnen dafiir auch 
im Auftrage des Magistrats von Berlin und heisse Sie 
herzlich willkommen, 

Meine Herren! Wir teilen vollkommen die Gefiihle 
der Achtung und Freundschaft, welche sich in jenem 
Beschlusse ausdriicken, und ebenso benutzen wir gem 
die Gelegenheit, den Juristeustand der heute vertretenen 
Nationen einander zu nahem. Seit langer als 20 Jahren 
hat das Institut der Ehrenmitgliedschaft fiir auswartige 
Juristen und der Korrespondentschaft Eingang in unsere 
Statuten gefunden. Wir wollten damit ausdriicken, dass 
wir uns nicht abschliessen in den engen Grenzen unseres 
heimischen Rechts, sondern hinausblicken auf das Recht 
des Auslandes, dass unser Ideal eine verstandig begrenzte 
Rechtsgemeinschaft aller zivilisierten Voker ist. Die 
Majoritat von Ihnen sind Englander. Wir haben die 
grosse Preude, unter unseren Ehrenmitgliedem englische 
Juristen zu zahlen, die gerade auf dem Gebiete des 
intemationalen Rechtes Bedeutendes geleistet haben. 
Die Namen von Westlake und Holland — um nur diese 
zu nennen — sind Ihnen bekannt. 

Meine Herren, diese Namen beweisen, dass wir uns 
dem englischen Rechtsleben verwandt fiihlen, besonders 
in seinen Verzweigungen iiber die engem Grenzen von 
England hinaus. Unsere alteren Mitglieder werden sich 
recht wohl noch an die Vortrage erinnem, welche ein 
Mitglied des englischen Juristenstandes uns hielt iiber 
die englische Gerichtsverfassung, Verfahren und andere 
Beqhtszweige Englands, Schon damals und durch eigene 
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Studien ist una Achtung vor englischen Bechtseinricht- 
ungen eingeflosst vvorden, auf die erst kiirzlich ein Mitglied 
des preussischen Landtages sogar als Vorbild hingewiesen 
hat. Aber nicht bios England, sondem auch andere 
Lander, denen wir vielfache Anregung und Belehrung 
verdanken, sind unter unseren Ehrenmitgliedem und 
Korrespondenten vertreten. Sie einzeln aufzufiihren, 
wiirde zu weit fiihren. So ist der Boden fiir die heute 
beginnenden Beratungen trefflich vorbereitet; allerdings 
sind die Gegenstande, die auf Ihrer Tagesordnung stehen, 
ander^r Art als die bei uns erorterten Fragen ; sie reichen 
weiter. Sie wollen vorsichtig die Qrenzen einer voUen 
Rechtsgemeinschaft der zivilisierten Volker abstecken fiir 
besonders wichtige Gebiete Ihres Verkehrs. Wir von der 
Juristischen Gesellschaft bescheiden uns, dass wir nicht 
viel neues fiir Ihre Diskussionen beizutragen imstande 
sind. An unserm Binnenplatz kommen wir nicht eben 
haufig mit manchen Ihrer Fragen in Beriihrung. Aber 
immerhin wird doch hier und da unsere deutsche Auflfas- 
sung zu Worte kommen. Besonders wertvoU werden 
Ihnen Stimmen aus dem Berliner Anwaltsstande sein, 
der aus der praktischen Tatigkeit seiner Mitglieder taglich 
neue Antriebe in der Richtung Ihrer Vorschlage empfangt. 

So lassen Sie uns denn hoflfen, dass die Arbeiten Ihrer 
Konferenz nicht bios von dem Geiste einmiitiger Bestre- 
bungen getragen werden, sondern dass sie sich auch 
praktisch erfolgreich gestalten mogen. Dann wird die 
dreiundzwanzigste Konferenz der International Law As- 
sociation sich nicht minder als ihre Vorgangerinnen 
riihmen konnen, Baustein auf Baustein zu dem stolzen 
Bauwerk des internationalen Eechtes der Zukunft bereitet 
zu haben. (Bravo !) 

Kammbegebichtsbat Dr. Meyeb, Berlin : Der Inter- 
nationalen Vereinigung fiir vergleichende Eechtswissen- 
schaft und Volkswirtschaftslehre, in deren Namen ich die 
Ehre habe sie willkommen zu heissen, gereicht Ihr 
Erscheinen in der deutschen Eeichshauptstadt zu ganz 
besonderer Freude. IJs ist zunachst das G-efiihl d§y 
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Dankbarkeit, welches uns durchdringt. War doch Ihre 
Gesellschaft eine der ersten, die den Anstoss gab zu 
dem Zusammenschluss von Fachgenossender verschiedener 
Staaten behufs gemeinsamer Arbeit auf dem Gebiet des 
internationalen Eechts und welche die Juristen des 
europaisch-amerikanischen Kulturkreises einander nahe 
brachte. Von Ihnen lernten wir, wie in der verbindenden 
Beriicksichtigung von Eecht und Wirtschaft, in dem 
Zusammenwirken von Mannern der Theorie und Praxis 
der Fortschritt der Gesetzgebung zu suchen ist. Das 
eigenartige anglo-amerikanische Eecht hat die Arbeiten 
unserer Vereinigung befruchtet. Selbst das Wort 
" international/' welches das charakteristische Merkmal 
dem Namen beider Geschlechter verleiht, schulden wir 
England, dessen beriihmter Eechtsgelehrter Jeremy 
Bentham durch Pragung dieses bis dahin nicht vorhan- 
den gewesenen Ausdrucks dem Zuge der modernen Zeit 
entsprechend mit 'Hilfe jenes Wortes die Bildung und 
Entwickelung neuer Ideen auf alien Gebieten des poli- 
tischen, sozialen utd wissenschaftlichen Lebens forderte. 
Aber mehr noch fiihrt uns zu Ihnen die Empfindung 
einer innigen Zusammengehorigkeit. Wir erblicken in 
Ihnen eine vorbildliche, altere Schwester, mit der wir 
Seite an Seite dem gemeinsamen Ziele zustreben. Sie, 
die Pariser Soci6t6 de Legislation compar^e, Ihre 
Landsmannin die Society for Comparative Legislation, 
die Gelehrten-Akademie des Institut de Droit interna- 
tional, die amerikanische Academy of Political and Social 
Science, unsere Vereinigung, alle beseelt, um mit 
Savivny zu sprechen, die grosse Aussicht auf eine in 
das allgemeine gehende praktische Gemeinschaft des 
Eechtsbewusstseins und des Eechtslebens, alle verbindet 
das lebhafte Interesse nach Annaherung, Ausgleich und 
Verstandigung, alle sind GUeder einer einzigen grossen, 
im Dienste der Menschheit stehenden Korperschaft, von 
welchen das Wort ded romischen Dichters gilt, "facies 
non omnibus una, nee diversa tamen, qualem decet esse 
^QXQTXJUxXf'' Pie idealen Aspirationen der FriedensfreuudQ 



( 10 ) 

die einst den wiirdigeii Reverend Miles fiber den Ocean 
fiihrten und ihn zur Griindung Ihrer Gesellschaft veran- 
lassten, haben sich infolge Ihrer mehr als ein Menschen- 
alter wahrenden fruchtbringenden Tatigkeit in dem 
eminenten Friedenswerke praktischer Rechtsausgleichung 
schon teilweise verwirklicht. Allein noch barren nnserer 
grosse Aufgaben nicht nur auf dem Gebiete des offent- 
lichen sondern auch auf demjenigen des Privatrecbts, 
und bier insbesondere des nach Einheit ringenden und 
zur Einheit bestimmten Verkehrsrechts. Sind wir auch 
bisher getrennt marscbiert, so leitet uns alle doch fortan 
ein gemeinsamer, durch die Solidaritat der Interessen 
der Volker bedingter Arbeitsplan, und wir werden gemein- 
scbaftlicb schlagen, in dem Kampfe gegen Vorurteile, 
liebgewordene Gewohnheiten, Gleichgiltigkeit und juris- 
tischen Partikularismus, der, wie oft beklagt ist, nicht 
hervorzutreten pflegt, wo es sich um grundlegende Pro- 
bleme der Wissenschaft handelt, sondern meist bei Fragen 
zweiten und dritten Eanges sich geltend macht. Und so 
bringe ich Ihnen namens der von mir vertretenen Ver- 
einigung neben dem her«lichsten Willkommengruss das 
Geliibde einer treuen Waffenbriiderschaft/* (Lebhaftes 
Bravo !) 

Sir William Kennedy: Gentlemen, in the absence of 
Mr. Justice Phillimore, the President of this Association, 
there devolves upon me the honour and the pleasure of 
tendering to you on behalf of the Association our sincere 
and hearty thanks for the welcome which you have so 
kindly given us to this City. The Association, which has its 
Bureau in England, is nevertheless an Association which 
includes members of every civilised state. We are drawn 
together as volunteers for the common good, as we hope, 
and try to bring about in all countries the improvement of 
law through suggestion and discussion, and by that means 
to secure that which all men desire, the ultimate end of 
peace throughout the civilised world. (Hear, hear !) 

Now we are sure that the peace of the world, like the 
domestic peace of a great nation, is best att£^ined, and most 
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surely kept, if there is a respect for settled principles of 
justice and a due recognition of mutual rights and mutual 
duties. (Applause.) On these lines it is not for the first 
time that this Association has had the pleasure of holding its 
Conference on German soil. As far back as the year 1876 
we met at Bremen. We met afterwards in subsequent 
years at Frankfort and Cologne; and in 1886 we met at 
Hamburg under the presidency of one whom we are all 
pleased to see here to day, Dr. F. Sieveking — (applause) 
— ^formerly a president of this Association and a representa- 
tive of the Q-erman Empire on The Hague tribunal. If I 
may say so in his presence, we rejoice greatly to see him 
here in health and strength and full of the interest in 
our common cause which he then so graciously displayed. 
I am quite sure that in coming here we are trying to do 
that which is entirely in sympathy with the intellectual 
aspirations of a large portion of this great nation, for there 
is no country that has contributed more to the study of the 
law, both in its past history and the development of its 
scientific principles, and in its practical present condition, 
than Germany through her sons who have studied the law 
in all its branches and given the benefit of their knowledge 
to the world. (Applause.) You are kindly welcoming us 
here in this building, which is the Chamber of Commerce ; 
and may I add that there is no more fitting place in which 
we as an Association, if we act up to the recognised standard 
of our duty, could meet. It is not long since you have 
succeeded in obtaining a great commercial code. We are 
struggling, as far as we can by suggestion, to make a humble 
contribution to all branches of law of an International 
aspect : but not the least certainly have we striven to do so 
in the matter of Commercial Law, and we are here, I hope, 
inspired by the genius of the place to add one more contri- 
bution, however humble, of a practical sort to the solution 
of 'those questions of commerce which have an interest for 
all the world. I desire again most heartily on behalf of the 
Association, and most gratefully, to thank you for the 
reception which you have given us, and for the expressions 
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of kindness in the speeches that have been delivered, and I 
trust that we in our work shall not prove unworthy of the 
hospitable and gracious reception that has met us on 
entering the capital of this great country. (Applause.) 

It now becomes my duty in the usual course, acting as 
President for the time being, to propose the election of 
the Ofl&cers of the present Conference, and I think I shall 
be right in assuming that the list I have before me will be 
entirely acceptable to the Conference. 

The first is, as President, His Excellency Dr. B. Koch, 
Imperial Privy Councillor. (Applause.) Then gentlemen, 
it has been our custom to appoint officers for the time being 
in addition to those who are permanently officers of the 
Association, as representatives of the various nations which 
take an active interest in the work of the Conference, and I 
propose therefore the following : — 

Conference Vice-Presidents, 
Germany — 
Dr. F. SiEVEKiNG, President of the Hanseatic High Court 
of Appeal, Hamburg — a member of The Hague Tribunal. 
Professor Gierke, of the University of Berlin. 
Professor Eiesser, of the University of Berlin. 
Dr. Felix Meyer, Judge of the Prussian Court of Appeal. 

Belgium — 
Mr. Charles Le Jeune, Antwerp. 

Denmark — 
Dr. HiNDENBURG, Copenhagen. 

England — 
Mr. Justice Kennedy, Judge of the High Court of Justice. 
Mr. Justice Bigham, Judge of the High Court of Justice. 
Sir Thomas Barclay, Paris. 

France — 
Dr. Paul Govare, Paris, 
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Holland — 
Professor Jitta, of the University of Amsterdam. 

Norway — 
Mr. Andersen Aars, Christiania. 

United States — 
Mr. Eugene Carver, Boston. 

Conference Secretaries. 

Dr. GusTAV Schirrmeister, Berlin. 
Dr. Victor Schneider, Berlin ; and 
The General Secretaries. 

Gentlemen, if thatJist meets with your approval my first 
step is to invite His Excellency Dr. E. Koch to honour us 
by taking the Presidential Chair. (Applause.) 

The motion was carried by acclamation. 

Dr. Koch, having taken the Chair, said: I feel 
that it is a great honour for me to be named as 
President of the Conference. Unfortunately, owing to the 
demands of other business, I shall not be able to be present 
for the whole time. At the same time I must confess that 
many of the topics you are about to discuss are not 
sufficiently familiar to me for me to lead your discussions, 
but if you will take me under those conditions I will accept 
the post most gratefully. (Applause.) 

The Minutes of the last day's proceedings of the Chris- 
tiania Conference were presented by Mr. G. G. Phillimore, 
taken as read, and signed by the President. 

The President : Then, gentlemen, the business of the 
Conference is always conducted in the language of the 
country where it is held, but at the discretion of the pre- 
siding officer you may speak in French or in English. 

A Eesolution to this effect having been unanimously 
agreed to, the President proposed and the Conference 
unanimously agreed that the following telegram be sent 
from the President to His Imperial Majesty the German 
Emperor :— 
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'^Euere Kaiserliche und Konigliche Majestat ! Zum 
ersten Male in der Hauptstadt des Deutschen Eeiches 
versammelt, bitten die Mitglieder der International Law 
Association bei Beginn ihrer Beratungen mit dem Ziel der 
Verstandigung iiber wichtige, die gemeinsamen Interessen 
aller Nationen beriihrende Eechtsfragen Eure Kaiserliche 
und Konigliche Majestat, ihre ehrfurchtsvoUe, dankbare 
Huldigung entgegenzunehmen. Im Auftrage : Der Presi- 
dent der Konferenz fiir den Prasidenten der Association. 

**Dr. Koch, 
** Prdsident des Beichsbank Direktoriums. 

** William Kennedy, 
'* Judge of the High Court of Justice, London. 
'* Ich setze Ihre Zustimmung voraus.** 

(Lebhafte Zustimmung.) 

The Eeport of the Executive Council for 1905-6 was then 
presented and read by Mr. G. G. Phillimore, as follows : — 

EEPORT OP THE EXECUTIVE COUNCIL 
FOR 1905-1906. 

Meetings. Since the Conference at Ohristiania the Executive 

Council has met six times in London. 

International The progress of International Arbitration has continued 
to show satisfactory development daring the past year. 

General Aver-. In accordance with the resolution passed at the 
mittee."** Antwerp Conference, and mentioned at the Christiania 
Conference, the Council has nominated the following 
gentlemen to form a Committee for considering various 
questions connected with the adjustment of General 
Average :— 

Mr. K. W. Elmslib (Convener). 

Mr. T. G. Carver, K.C. 

Dr. Ed. Enittel, Hamburg. 

Mr. E. H. Seliomann, Dunkerque, 

Dr. Paul Govare, Paris. 

Mr. Jacques Lanoloib, Antwerp* 
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Two members of the Committee are; presenting papers 
at this Conference. 

In connection with the resolution of the Christiania Charter-party 

^ ... Forms. 

Conference requesting the Council to appomt a Committee 

to consider the adoption of uniform phrases free from 

ambiguity in charter-parties and bills of lading, and to 

report to a future Conference, the Council has obtained 

copies of the charter-parties used in the Quebec, Baltic, and 

White Sea trades, and has deferred taking any further 

action pending the present Conference. 

In accordance with the resolution of the Christiania Draft Code of 
Conference, the draft Code of Bules for the international fntemitionaf 
recognition of foreign companies has been reconsidered Becognition of 
by the Committee in the light of further suggestions pj^^^^l^ ^*^°^" 
received since that Conference, and is submitted to the 
present Conference. The Committee has been augmented 
by the addition of Sir Thomas Barclay and Mr. Arthur K. 
Kuhn, of New York. 

Pursaant to the directions of the Christiania Conference, Berne Bail- 
a separate report of the discussion on the extension of the J*y ^°S^n 
Berne Railway Goods Convention was issued and circulated 
in Great Britain among railway authorities and Chambers 
of Commerce in the United Kingdom, and the possibility of 
the British Government adhering to the Convention has 
been considered in correspondence with the Railway 
Companies Association and various Chambers of Commerce. 
The Railway Clearing House, however, informs the 
Secretaries that the British Railways do not at present see 
their way to support the proposed adoption of the Con- 
vention by that country. 

The Council has also considered a proposal that the Proposal to 

Association should organize a meeting in London similar to ^^^^ ^°?' ,. 
, , , _ . , . . ° ference to dis* 

that held under its auspices in 1908, to consider the cuss Exemp- 

Anglo- French Arbitration Treaty, in order that the views ^^^^ p ^"" 

of British commercial men and lawyers might be definitely at Sea. 

ascertained with regard to the suggested exemption of 
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priTate property from maritime capture. In view of the 
probable official consideration of this question at the 
forthcoming Hague Conference, it has been thought 
advisable to defer further action until the date of that 
Conference is more definitely ascertained. 

Besignation At a meeting of the Council held on November 10th, 

Al^andefof ^^^^' ^^' ^' ^' Alexander tendered his resignation of the 
Joint General post of Honorary General Secretary, which he had held for 
shS^^*'^ over twenty-two years. Mr. Alexander's work has been 
of the greatest service to the Association, both from its 
energy and assiduity, and also from the constant care 
which he has takeu that the high aims of the founders 
should not be lost sight of amid legal details.* In accepting 
his resignation, the Council adopted the following reso- 
lution : — 

*<The Council desires to express its high appreciation 
of the valuable services rendered to the Association by Mr. 
J. G. Alexander as Honorary General Secretary during a 
period of more than twenty-two years, and to thank him 
on behalf of the Association for his loyal support and 
constant interest iu its work." 

Mr. Alexander continues his valued assistance to the 
Association as a member of the Executive Council. 
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At the same meeting. Dr. Thomas Baty, Barrister at 
law, London, was appointed Joint Honorary Secretary with 
Mr. Phillimore. 

Dr. W. Evans Darby, Alderman T. Snape, and Mr. J. 
G. Alexander were appointed delegates of the Association 
to the Peace Congress held at Milan on September 15th, 
last. 

A small Committee, consisting of Mr* BelUWhite 
(Convener), Mr. Alexander, Dr. Pawley Bate, and the 
Secretaries, has been appointed to consider the advisability 
of revising the Constitution of the Association, which is 
now some tbirty-one years old, and does not correspond in 
every detail with the practical working of the Association. 
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It has not been the practice of the Association in recent The Berlin 
years (though the Constitution requires it) to hold ^°'®'®°^- 
Conferences in two consecutive years, but a courteous 
iuvitation from the Juridical Society of Berlin and the 
Berlin Association for Comparative Jurisprudence and 
Political Economy was conveyed to the Association to 
hold its next Conference this year in October in Berlin, 
and the Council considered that it was their duty to take 
advantage of the opportunity thus afforded for renewing 
its meetings in the German Empire. The Conference 
has most favourable prospects of success. 

The Council regrets to report the deaths of the foUowiDg Obituary, 
members during the past year : — 

The Hon. Cabl Schubz, Hon. Vice-President for 

the United States. 
His Honour Judge Cabveb, K.C, London. 
Baron Oscar Dickson, Gothenburg. 
Rt. Hon. Lord Invebolyde, Glasgow. 
Mr. BoBEBT LiNDLBY, Loudou. 
Prof. BuBKiTT Smith, Chicago. 

The death, only a few months after his elevation to the 
County Court Bench of England, of Judge Carver, who 
was recognized as one qf the most learned maritime 
lawyers of his time, and for many years had been a leading 
member of the Association and of the Executive Council, 
is a loss of peculiar and unexpected gravity to the Associ- 
ation. His labours for the advancement of an inter- 
national maritime law by such means as the Glasgow 
Marine Insurance Rules adopted by the Association at 
Glasgow in 1901, and the share that he took in the efforts 
of the Liternational Maritime Committee, now already 
bearing fruit, will be fresh in the memory of all. The 
Council expressed the deep sympathy of the Association 
with the family of their esteemed colleague in a letter to 
his widow. 

To the memory of the Hon. Carl Schurz, as one of the 
most high-minded and conscientious statesmen of America, 
many tributes have been paid in England and in bis own 

2 
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country. If not one of the original members, he had 
belonged to the Association since 1875, when he first 
became an Honorary Vice-President, .and he frequently 
played a most valuable part in its discussions. Lord 
Inverclyde, one of the principal directors of the Canard 
Line, had always taken an interest in the work of the 
Association, and did much to contribute to the success of 
its meeting held at Glasgow in 1901. Baron Oscar 
Dickson and Professor Edwin Burritt Smith, of Chicago, 
were both old members, the former being a member of the 
Council ; and Mr. Bobert Lindley was a man of great ex- 
perience in his profession. 

The annual balance sheet as audited is appended. 
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The President : M. H. ! Die Geschichte der Interna- 
tional Law Association ist bekannt; sie ist Ihnen im 
einzelnen in beredten Worten erst bei der letzen Konferenz 
im Herbst v. J. in Christiania vorgefiihrt worden. Die 
geehrte Versammlung wird mir daher erlassen, sie hier 
zu wiederholen. Im Wetteifer mit anderen ahnlichen, zum 
Teil fast gleichzeitig oder doch in kurzen Intervallen 
tagenden Vereinigungen verfolgt sie das grosse Ziel einer 
allmahlichen Ausgleichung der internationalen Eechtsver- 
schiedenheiten. Weniger in wissenschaftlicher Vertiefung 
als unter Hervorhebung der praktischen Gesichtspunkte 
wiinscht die International Law Association, gemeinsame 
Eechtssatze fiir alle zivilisierten Volker auf gewissen 
Gebieten anzuregen und selbstformulierte Vorschlage zu 
machen. Sie hat damit bereits bemerkenswerte Erfolge 
erzielt; riihmliche Beispiele sind die Ausbreitung der 
schiedsgerichtlichen Entscheidung anf die verschiedenar- 
tigsten Streitfalle und die mehrfach revidierten und 
verbesserten Eegeln iiber grosse Havarie. Aber noch bleibt 
viel zu tun ; das zeigt das grosse und weite Programm 
unserer gegenwartigen Versammlung. 

Ehe ich hierauf mit einem Wort eingehe, mochte ich 
noch kurz gegentiber einer gegnerischen wissenschaftlichen 
Richtung unseren Standpunkt andeuten. M. H. ! Sie 
wissen, das eine mit Recht in hohem Ansehen stehende 
Schule das Prinzip der Nationalitdt des Rechts auf ihre 
Eahne geschrieben hat. Das Recht soil untrennbar mit der 
gesamten Yergangenheit der Nation zusammenhangen, aus 
ihrem innigsten Wesen hervorgehen. Aber mit Recht 
weist ein nicht minder hochgeschatzter, tief in das Wesen 
des Romischen Rechts eingedrungener Schriftsteller, Rud. 

Jhering, darauf hin, dass das Leben der Volker ein 
grossartiges, alle Seiten des menschlichen Lebens um- 
fassendes Austauschgeschaft sei. Nicht jeder Boden trage 
alles. Und so sei gerade in neuerer Zeit der Gedanke der 
Universalitdt des Rechts zur Geltung gekommen. Das 
beweist schon die Reception des Romischen Rechts in 
weiten Gebieten, welches nach Aufhebung seiner formellen 
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Geltung fortlebt. In einem Vortrage, den ein verdienter 
Bechtslehrer, Georg Cohn in Zurich im Jahre 1879 in Wien 
Tiber international gleiches Eecht hielt, wies er auf die Falle 
der Eechtsreceptionen in der Gegenwart bin. Und der 
jungen vergleichenden Wissenschaft ist ein neuer lebens- 
kraftiger und verheissungsvoller Gedanke entsprungen, der 
der Eechtsausgleichung. 

Eedner fiihrte die zahlreichen Anlaufe auf, welche von 
den verachiedensten Seiten in dieser Eichtung gemacht 
sind. 

Zu diesen Bestrebungen und besonders zu den erreichtdn 
Erfolgen gehoren auch die der International Law Associa- 
tion, welche friiher einen anderen, minder bezeichnenden 
Namen fiihrte. Sie haben sich seitdem wesentlich vermehrt, 
z. B. im Eisenbahnfrachtrecht. Indessen ist noch vieles 
riickstandig. Auf den Gebieten des Wechselreohts, Handels- 
rechts, Scheckrechts, Urheberrechts und des internationalen 
Privatrechts herrscht noch immer eine Verschiedenheit, 
welche dem gewaltigen Verkehr der Volker fort und fort 
Hindernisse bereitet. Der Handel, der alle Lander nahrt, der 
sich iiberall fast der gleichen Werkzeuge bedient, hat diese 
Hindernisse bisher nicht zu uber winden vermocht. Freilich 
sind die Schwierigkeiten hier ungleich grosser als in dem 
einzelnen Lande. Es bedarf der Mitarbeiterschaft vieler 
Nationen. Aber die Hindernisse schrecken uns nicht ; sie 
werden iiberwunden werden wie einst in Deutschland bei 
der Wechselordnung und dem Handelsgesetzbuch, deren 
Euf in der wissenschaftlichen Welt unerreicht ist. Wie 
die Waren, so werden wir in immer steigender Progression 
Gedanken und Eechtssatze austauschen und damit dem 
grossen Ideal einer Eechtsgemeinschaft aller Kulturvolker 
naher kommen. 

Heute soUen uns nun abermals der Tradition der Gesell- 
schaft gemass zunachst die Schiedsgerichte beschaftigen, 
also der grosse Gedanke, dass die schiedlich-friedliche 
Losung der oft nur auf tatsachlichen Schwierigkeiten 
beruhenden Streitigkeiten durch ordentlichen Gerichts- 
spruch vorzuziehen ist. Hieran schliessen sich die vielfach 
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in den letzten Jahren praktisch gewordenen Fragen, 64- 
Neutralitat betreffend, mit denen sich erst kiirzlich das 
Institut de droit international beschaftigt hat. Ferner das 
intemationale Wasserrecht und eine ganze Keihe anderer 
wichtiger Probleme, die zum Teil an fruhere Bewegungen 
ankniipfen, zum Teil neue Gedanken enthalten. Wenn 
auch nur eine bescheidene Zahl dieser Anregungen, iiber 
welche sicherlich noch naher von berufenerer Seite berichtet 
werden T^frird, Gestalt gewinnt, so haben wir einen grossen 
Schritt vorwarts getan und konnen das lohnende Bewusst- 
sein hinwegtragen, das Wohl der Menschheit gefordert zu 
haben. (Lebhafter Beifall.) 

Sir William Kennedy: I have here the Inaugural 
Address by Sir Walter Phillimore, who unfortunately 
has been prevented by illness from being present and 
delivering it himself; and I will read it on his behalf. 

I must begin by expressing on behalf of the Executive 
Council of the International Law Association the gratifica- 
tion which it has given us to have received an invitation to 
visit this great city of Berlin amid such favourable signs of 
approval from the Imperial authorities of this great Empire 
and the municipal bodies of the city. This is the twenty- 
third Conference of this Association. Founded at Brussels 
in the year 1873 by representatives of many nations, but 
especially of Belgium, the United States, and Great Britain, 
it has always had its Bureau in London, and therefore has 
seemed to some to have a pecuharly English colour. But 
such was not the intention of its founders, and such has 
never been the desire of the ofl&cers of the Association. We 
have had from time to time distinguished European states- 
men and learned American judges and writers of all nations 
as presidents, vice-presidents, and members of our Executive 
Council. Our meetings have been held in Germany (four 
times), in France, Italy, Belgium, Holland, Switzerland, 
Norway, and in the State of New York, as well as in 
England and Scotland. Last year, in a time of great 
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v;* idinavia, we had our meeting at Christiania 

® lency of M. Beichmann, Chief Justice of the 

I at Trondhjem, and found our Norwegian 
nterest in the matters which came under 
ready to throw aside all their cares and 
to show hospitality to their guests. The 
-^u name of the Association was the Association for the 
Eeform and Codification of the Law of Nations. I was 
one of the authors of the shorter title, which \w now use; 
but I sometimes regret that we have discarded the old one. 
And yet I do not know. The grand object of our Asso- 
ciation has always been the same, to promote peace and 
goodwill among nations, and security of life and property 
for individuals, the reign of law between States and over 
men in their international relation with other men. But 
this object was at first only imperfectly appreciated by our 
founders, or rather I should say that they did not anticipate 
that it would be so perfectly fulfilled. They were content 
to seek to reform the law of nations where it was barbarous, 
and to codify it, so that it might be ascertained, and so that 
the savage overriders of the law could not successfully plead 
ignorance. They were content to look no further into the 
future ; but we who have inherited their labours can take a 
step in advance. Ours is no longer merely a Society for thel 
Eeform and Codification of the Law of Nations, it is a ' 
Society to Promote the Eeform, Codification, and Sovereignty ^ 
of International Law. This sovereignty is becoming firmly * 
established. Let us but run rapidly through a few of the \ 
most important international events which have occurred 
since our Association was founded: — The arbitration 
between Great Britain and the United States as to the 
Behring Sea fisheries and the boundaries of Alaska, and 
between them and Venezuela as to the boundaries of the 
latter State, the great Congress at The Hague, and the 
establishment of The Hague Tribunal ; the almost equally 
important though less generally attractive Congresses of 
European Powers on Private International Law ; the 
settlement of the boundaries of Chili and the Argentine 
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Confederation by arbitration; the general treaty of arbi- 
tration between Spain and the Spanish- American Eepublics; 
the Pan-American Congresses, and lastly, ihe group of 
treaties beginning with that between Great Britain and 
France, whereby almost all the European Powers have 
agreed inter se to submit some at least of the possible 
differences which may arise between them to International 
arbitration instead of committing them to the terrible 
litigation of war. These are wonderful strides, and I have 
mentioned only the greatest, which our cause — for we may 
call it our cause — ^has made during the last thirty-three 
years. It has been objected to our Association that it is 
loosely constituted, that it is not confined to experts, that it 
is^not an Institute. But such was the intention of its 
foiinders. It grew up side by side with the Institute the 
membership in which is confined to trained lawyers. Its 
object has been missionary, to create a propaganda, to 
prepare the way by general discussion, and to conciliate 
outside opinion. We have from the first had three elements 
— ^the lawyers, those interested in maritime commerce, and 
lastly, well-wishers of all sorts : the scientific element, the 
practical one, and the emotional one. And without the last 
we should never have got on. By it we hold out a hand to 
the great Peace Societies ; and it is no small part of our 
good fortune that the Secretary of the Peace Society of 
England has been for years upon our Executive Council, 
and that the Secretary of the American Peace Society is a 
member of our General Council and a constant attendant at 
our conferences. We began with the peace movement, 
largely under the influence of the Americans, David Dudley 
Field and Dr. Miles. Then our interests for the time turned 
more to commerce, and imder the inspiring influence of Dr. 
Wendt we prepared the York-Antwerp Eules of General 
Average and the London bill of lading, and from us sprang 
the Comit6 Maritime International. Then, again, we 
returned to questions of peace, and gave force and growth 
to the still young and tender plant of universal International 
Arbitration, to which we devoted so much time under the 
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presidency of the late Baron Lambermont at Brussels in 
1895, and which has since been carried, through the in- 
strumentality of one of bur members. Sir Thomas Barclay, 
to eminently practical conclusions. But we have never 
neglected any one of the three branches of our work ; and 
the programme for this Conference shows, as is always the 
case, that our set papers and our discussions will embrace 
matters of pressing and practical interest in public Inter- 
national Law, in private International Law or Comity, and in 
maritime commerce. I earnestly trust that this Conference 
may be like its forerunners, that it may develop juristic 
science, that it may promote intelligent interest in matters 
which concern the welfare of nations, and that it may 
foster that feeling of good-fellowship,- of mutual apprecia- 
tion and mutual confidence between leading men of different 
nations, which has been, after all, the greatest of the 
benefits which this Association can claim to have bestowed 
upon civilised man. (Applause.) 

Vorsitzender Dr. Koch : Vor Eintritt in die Tage^ord- 
nung mochte ich noch hervorheben, dass uns vom Herrn 
Stadtaltesten Kaempff ein Buch iiberreicht. ist, welches 
eine Denkschrift iiber das Welt wechselrecht enthalt. Das 
steht heute nicht auf der Tagesordnung ; uns als Vorsit- 
zenden wird nichts iibrig bleiben, als die Angelegenheit 
rein geschaftlich zu behandeln und sie auf die Tagesord- 
nung eines der nachsten Tage zu setzen. Ich nehme an, 
dass Sie damit einverstanden sind. (Sehr richtig !) 

Dr. W. Evans Dabby (Secretary of the Peace Society, 
London), then read the following paper: — 



A YEAE'S RECORD OF INTERNATIONAL 
ARBITRATION. 

The last Conference of this Association was held just a 
year ago. It is our custom to commence our deliberations 
on these occasions by casting a backward glance — though 
in the necessity of the case it has to be a cursory one — 
to the progress which has taken place since the last meet- 
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ing; the practice at least serves the purpose of linking the 
present task with pjrevious efforts, and so preserving some 
kind of continuity in our labours. 



Disadvantage of the Method. 

There is, perhaps, a risk of disadvantage in this. Short 
views are not always the most inspiriting. A close horizon 
conceals the magnitude of the world. It is impossible 
always to form a just judgment, or to measure accurately 
the line of advance, from the observance of small segments 
of time or the study of brief periods of history. 

There is nothing in the future of which we may be inore 
certain than the ultimate success of our sacred cause — the 
(peaceful settlement of international disputes, the final estab- 
lishment of the juridical order of the world, although it may 
not be possible to show the progress made from one year to 
another, or to demonstrate from the events and incidents of 
any particular twelve months, that we are actually nearer to 
our goial at the close tlian we were at the beginning. The 
advance, if we confine ourselves to this method of scrutiny, 
might seem to be a little intermittent — periods of strife 
especially may appear to be seasons of decline, and so to 
be favourable to pessimism. We are like watchers of the 
incoming sea on the shore, and yet a strong spring tide, in 
spite of receding waves, soon demonstrates its advance. 
The movement in favour of better international relations 
has proved, and is pjroving, itself to be such a spring tide, 
against which opposition is hopeless — for it is formed in the 
nature and necessity of histoncal evolution — as Mrs. Par- 
tington's mop against the advancing Atlantic ; so that in 
spite of our snippets of historical survey, and of the fact 
that there are no outstanding cases of Arbitration triumphs 
during the past twelvemonth, there is no reason to bate a 
jot from our optimistic outlook, or, as we shall see, of our 
customary congratulation. 



Arbitration Interwoven with History. 

If, as should be quite easy in an assembly like this, a due 
detachment of mind is preserved from the popular fallacy 
that Arbitration is a thing of yesterday, not even extending 
itself to the day before yesterday; if it is remembered 
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that it has formed part of the procedure of human society, 
if not actually of mternational relations, for centuries and 
even millenniums, and that it has been an essential factor 
of what I have ventured to call historical evolution, we shall 
be prepared to perceive that its progress has been interwoven 
with the development of the ages, that it has run like a 
golden thread through all the growth and progress of civilised 
society. 

The able and anonymous author of a recent work,* which 
is certainly the most considerable contribution to the study 
of the subject we have had during the year, concludes a very 
suggestive and useful account of this development, drawn 
mainly, but by no means wholly, from the history of his 
own country, with this summary: "Arbitral procedure 
grew up side by side with legal procedure ; the English 
rules of Arbitration are drawn for the most part from 
the Boman; awards are almost as ancient as judgments; 
and certainly the lights thrown upon Arbitration by our old 
lawyers and judges give a very distinct picture of its prac- 
tical advantages, as well as of the rules which ought to be 
observed. Our own system of Arbiti^ation is in its maturity 
(possibly, as some think, in its old age), and if we want 
fruitful analogies we must examine, not the later, but the 
earlier stages of domestic Arbitration/' + The reference 
which this author makes to historical facts shows clearly 
not only the relation of the Arbitral method of settling 
difficulties to the whole development of juridical science and 
practice, but also the place of International Arbitration 
among the proper subjects and studies of the International 
Law Association, whose objects were clearly, if cumbrously, 
expressed in its old title, ** The Eeform and Codification of 
the Law of Nations/' Our aim, it has been well said, ** is 
nothing less than to bring about the same revolution in 
public adjustments that the progress of civilization has 
already established in private adjustments; the substitution 
of courts and civil law for battlefields and bloodshed." It 
may be only, as is sometimes affirmed, the ambitious dream 
of international jurists and students, but these are persons 
who are conversant with the actuality of International Law, 
and who believe in its reform and development. It is the 
basis, the raison d'etre of our Association and its aims ; and 
the useful work already done, the progress already achieved, 
prove it to be indeed a very practicable and realisable dream. 

* The Arbiter in Council, \ Ibid,, p. 899. 
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The Hague Coubt. 



The actual progress of formal Arbitration may seem, as 
has been said, to be somewhat intermittent. Not a single 
case, for instance, has during the year come before the 
permanent Court of Arbitration at The Hague. This has 
been noted by some as a matter for regret. With some 
show of reason, they say that for any permanent establish- 
ment and development of the Arbitration idea we must 
look, not to an occasional and incidental, but to some 
organised and established agencjr, for only that can give 
the continuity and stability, the widening and authoritative 
experience, from which will flow the stream of international 
justice *' broadening down from precedent to precedent." 
It is therefore well to remember that the Court at The 
Hague is a creation of yesterday, and that political change 
is a work of time. The creators of the Court made no 
provision for the employment of the instrument they called 
into existence, and after it was declared open, certain of 
their number, for, perhaps, not wholly inscrutable reasons, 
studiously ignored it or even frowned upon it. Under the 
circumstances, therefore, what it has achieved is most 
encouraging ; it only wants to make the segment a little 
larger to correct the view. 



What it Has Done. 

It is hardly necessary to remind ourselves what it has 
already done. The first case which came before it — that of 
the Pious Fund controversy — was submitted by a treaty 
concluded in May, 1902, between Mexico and the United 
States, was heard in September and October of the same 
year, and was quickly decided and at small cost. Since 
then, three other cases have been as expeditiously and 
efficiently decided — the Venezuela question, to which eleven 
nations were parties, Germany, Great Britain and Italy 
being the chief ; the Japanese house-tax controversy 
between France, Germany, and Great Britain on the one 
side and Japan on the other; and the dispute between 
France and Great Britain as to their respective rights in 
regard to Muscat. So that if the names of the contending 
parties are recalled, it will be seen that most of the first- 
class Powers of the wprld have already been before the 
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Court, and have thus given it '* the most effective sort of 
practical recognition," 

In other respects The Hague Convention has been 
justified. The provisions for International Commissions 
of Inquiry were brought into application in the case of 
the North Sea incident, between Great Britain and 
Eussia, and that, too, proved itself to be a most admir- 
able and effective instrument for the purposes for which 
it was devised. It takes some time, and possibly re- 
adjustment, to get new machinery into operation. But 
in The Hague Pacific Convention we have the commence- 
ment of that international juridical order for which we 
are working, and the results have hitherto been most 
important and permanent beyond all that might have 
been expected. 

Nor has the past year been wholly barren of result, even 
as regards the outcome of the first Hague Conference, 
which was at the time the highest water-mark of the 
rising tide. New cases are on their way to the Court. 
A second Conference is arranged, avowedly to carry 
further the work of the first, and the preparation for it, 
in which the Interparliamentary Conference in Lon- 
don and the Pan-American Conference in Eio de 
Janeiro have been engaged, is such as to inspire the 
sure hope and expectation that, even as regards Arbitra- 
tion, the defects of the first Conference will be repaired 
by the second, and that some definite provision will be 
made for an appeal to the Court, at any rate to the 
extent already embodied in the forty odd treaties of 
permanent and obligatory Arbitration which have been 
concluded within the last two years and a half. The 
representations of two such great influential bodies can- 
not fail to have weight with the Delegates to the new 
Hague Conference and their accrediting Governments. 
There is, too, the further fact that the area of represen- 
tation of the coming Conference will be larger than that 
of the first, for it will include the Latin American States, 
which were not invited to the former Conference — and that 
of itself marks substantial advance. 

The Second Hague Conference. 

I ventured the hope, which I will repeat with emphasis, 
that some provision for permanent and obligatory Arbitra- 
tion — that IS, for fulfilling the moral obligation involved in 
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the very creation of The Hague Court — will be made by the 
next Conference, at least to the extent already involved in 
the numerous special treaties of Arbitration that have been 
concluded and are now in force. By the way, the con- 
clusion of these treaties is the reply to all the objections 
that were successfully urged in the last Conference against 
such Arbitration, and their multiplication would be rendered 
wholly unnecessary by a simple provision, which might be 
made by a mere stroke of the pen or by a single clause, and 
which would bind all the signatories. 

Unlimited Ebferbncb. 

But I would go further, and urge that the model of the 
new agreement, if it be made, should be rather the un- 
limited form of treaty, such as that between Denmark and 
Italy, or Norway and Sweden, than those which provide 
only the merest modicum of reference — though even that 
would be a gain. 

And here let me fortify my appeal by falling back on the 
authority already quoted, who says : ** Now, the most 
marked characteristic of early Arbitration was the elasticity, 
perhaps I may almost say the absence, of procedure and 
of definition. Except in regard to land, where transfers 
not made under due legal fonris and livery would have 
endangered the feudal system and the military authority 
of the Crown, disputes of almost any kind might be 
settled by Arbitration. This is the first lesson which the 
International Lawyer (who has hitherto paid scarcely any 
serious attention to the history of Arbitration) may learn 
from the study of Arbitration in England. It is absurd to 
say to two nations who are disputing : This is a political 
question, or a question of honour, or of vital interests : 
you must not dream of appointing Arbitrators to settle 
such a controversy. 

" The common sense of private Arbitration is this. If 
you have a quarrel with somebody, you can refer it to 
somebody else, and so avoid the unpleasantness of coming 
to blows or going to law." 

"And in the nature of the case there is no essential 
difference between private and public practice in this 
respect. For, as he savs later, * To return to one at 
least of the lessons which we may derive, I think, from a 
general and particular study of Arbitration, and especially 
from its history as a substitute for private litigation. Let 



: 32 ) 

International Arbitration he given full freedom of develop- 
vient,' To argue from the individual to the State is to draw 
a conclusion favourable to the most unrestricted use of it as 
between States ; and I would place no limitation upon the 
competence of an international tribunal. If two nations 
quarrel and wish to submit their controversy to an 
Arbitrator, why in the world should anybody, least of all 
an international jurist, cavil? Soldiers never complain 
that a cause is too trivial for war; barristers never com- 
plain that a grievance is too trivial for a lawsuit; why 
should a modem Grotius object that some controversies 
are not too trivial, but too important, for The Hague 
Tribunal? Does he really mean to suggest that a juster 
result can be gained by war ? Is it to be said that vital 
interests can only be settled by battle, murder, and sudden 
death ? One would suppose that the more important the 
dispute, the more important would it be to get it settled 
by the fairest tribunal." * I plead, therefore, that in any 
agreement of the forthcoming Conference, which may 
supersede the wearisome and interminable task of cover- 
ing the world with Treaties of permanent Arbitration, the 
scope of reference to the Court be made as wide as possible, 
and that " International Arbitration," as administered by it, 
" be given full freedom of development." 

Othbb Instances of Progress. 

It must not, however, be imagined that because the 
number of Arbitrations — in the strictly scientific and 
technical use of the term — ^may not have been during 
the past year as numerous, or as striking, as usual, the 
actual adoption of the principle has suffered any check 
or diminution. 

Emplopng the term, in its more popular usage, as 
covering those cases of international settlement which 
involve the principle of international arbitral reference, 
that is, reference to the decision and settlement of a 
third party or parties appointed by international agree- 
ment, the following cases have to be recorded : — 

I. — Cases Completed. 

The following, reported to the Conference in Christiania 
as then pending, have since been completed : — 

* The Arbiter in Cotmcil, pp. 406, 406, .• . . 
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1. Afghanistan and Persia, in 1903. — The Seistan Arbitration, 
This was reported, correctly, as completed. But the arbitration con- 
sisted of two questions — (1) The settlement of the boundary dependent 
on the changing courses of the Helmund ; (2) disputes about the right 
to the waters of the Helmund. Both were settled, apparently to the 
satisfaction of both parties, by Sir Henry McMahon, who was sent to 
arbitrate in 1903. The first award was accepted by both ; as regards 
the water question, the Government accepted the award, but up to the 
present no intimation has reached London that the Persian Government 
has done so. 

2. China and Great Britain, in 1903. — (No. 56, p. 149, " Modern 
Pacific Settlements.") The Tibet-Sikkim Boundary. Referred to a 
Joint Boundary Commission, whose members were appointed April 16 
and May 7, 1903. This Commission was practically superseded by the 
British " Peaceful Mission," or armed invasion, of Tibet, and the Treaty 
of September 7, 1904, which followed. This Treaty was superseded by 
the Convention of April 27, 1906, which stipulates, Article 1 : " The 
Government of Tibet engages to respect the Anglo-Chinese Convention 
of 1890, and to recognise the frontier between Sikkim and Tibet, as 
defined in Article 1 of the said Convention, and to erect boundary 
pillars accordingly." 

3. Germany and Great Britain, in 1903. — Northern Boundary, 
German East Africa. A Joint Boundary Commission, after three years 
and a half's labours, returned to Europe at the beginning of the present 
year, and an Agreement based on their labours was concluded between 
British and German Commissioners in Berlin, July 19, 1906. 

4. Great Britain and the United States, in 1903. — Alaska 
Delimitation, The boimdary was determined by the award of the 
Boundary Commission, October 20, 1903. A Joint Boundary Com- 
mission was appointed to fix the boundary according to the award. 
The completion of part of the survey was reported in December, 1904. 
The Commission proceeded with the remainder, formed by 141° W., 
in May, 1905. " The line has since been delimited and agreed to." 

5. France and Siam, in 1904.— The delimitation of the frontiers 
between Siam and Cambodia was, by Treaty of February 13, 1904, 
entrusted to a Mixed Commission, The Matin announced, March 30th, 
that the question had been satisfactorily settled. 

6. France and Great Britain, in 1904. — The New Hebrides, 

(a) Under the Anglo-French Convention, April 8, 1904, a Joint 
Commission, consisting of M. Marcel St. Germain (French) and three 
Assistants, and Sir Eldon Gorst and three Assistants, was appointed to 
settle disputes between French and British subjects respecting landed 
property. On Saturday, February 24, 1906, Senator St. Germain was 
presented at Buckingham Palace to the King, who congratulated the 
Commissioner upon the successful completion of his mission. 

(6) The Islands are under a Mixed Commission of British and French 
naval oflficers on the Pacific station. 

7. Lippb-Dbtmold and Schaumburg-Lippb, in 1904. — This dispute 
about the succession to the princely throne of Lippe-Detmold was settled 
by the Supreme Court of the German Empire at Leipzig, acting as a 
Court of Arbitration, which gave its Award on October 25, 1905, in 
favour of Count Leopold, the Regent. 

8. Straits Settlements and Tanjono Pagar Dock Co., Ltd., in 
1905. — The Award of Viscount St. Aldwyn, who was appointed Arbitrator 
in this case of expropriation, was given on July 6, 1906, in favour of the 
Company, which was awarded ^62,834,811. 

3 
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Cases still Pending. 

The following cases, which have been reported to the 
previous Conferences as having commenced, are still in 
progress of settlement: — 

1. Bolivia and Pbru, in 1903. — By a Treaty signed January 2, 1908, 
the Argentine Government was appointed Arbitrator in the Boundary 
dispute, and in the autunm of 1904 President Boca consented to act. 
In April, 1906, Senor Villazon left for Buenos Ayres, he having been 
" appointed to represent Bolivia in the Arbitration case in connection 
with the boundary dispute with Brazil." The case is therefore now 
proceeding. 

2. Bolivia and Brazil, in 1903. — Clmms and Indemnities, By the 
Acre Treaty, signed at Petropolis, November 21, 1903, these, as already 
reported, were referred to a Court of Arbitration, which was instituted 
under the Presidency of the Papal Nuncio, began its labours at Bio de 
Janeiro on May 20, 1905, and is still sitting. 

3. Bolivia and Brazil, in 1903. — Boundary Delimitation. By the 
above Treaty of Petropolis, signed, according to another account, on 
November 17, 1903, the delimitation of the frontier, which had been 
variously modified by it, was entrusted to the usual Delimitation 
Commission, with the stipulation that if any disagreements arose they 
should be referred to the Arbitration of the Royal Geographical Society 
of London. In April last, Major P. H. Fawcett and Mr. A. J. Chivers 
were appointed Commissioners for the work of delimitation, which is 
now proceeding. 

4. Ecuador and Peru, in 1894 and 1904. — The ancient disputed 
frontier between Ecuador and Peru, the subject of so many agreements 
from 1829 onwards, is still unsettled. In March, 1904, it was announced 
that the Ministers of the two countries at Quito had signed in that city a 
Treaty, submitting the Napo boundary dispute to the Arbitration of the 
King of Spain. This submission is according to the Convention of 
December 15, 1894. 

5. Great Britain and Portugal, in 1904.-— The Joint Commission 
sent out by the British and Portuguese to delimit the boundaries between 
Rhodesia and Portuguese East A&ica, in March, 1904, has not yet reported 
the fulfilment of its task. The work was expected to occupy about two 
years. 

6. Bulgaria and Turkey, in 1904. — On the Turco-Bulgarian Mixed 
Commission, appointed by Article 5 of the Agreement, signed at Sofia, 
April 8, 1904, for the settlement of pending questions, the Bulgarian 
Government have appointed Prof. Boef M. Tchakalof , of the Ministry of 
Finance, and M. Germanof, Director of Statistics. 

7. Colombia and Peru, in 1904.— In June, 1904, a Treaty was signed 
submitting the frontier question to the Arbitration of the Tung of Spain. 
In March, 1906, a new modus vivendi was established, providing for the 
maintenance of the status quo pending the decision oi the controversy 
tmder the Treaty of Arbitration. The Osservatore Bomxma has just 
announced that the Pope has accepted the post of Arbitrator, on con- 
dition that the troops on both sides be first withdrawn from the disputed 
districts. 

8. France and Guatemala, in 19(A.—BiaauU Clatm,— This case was 
announced by M. Delcasse in March, 1902 (see Modem Pacific Settle* 
ments, No. 9, p. 137), as having been agreed upon for reference to The 
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Hagtle C/Ourt. Vke Journal Officiel, however, on October, 1904, published 
a decree promulgating a protocol of Arbitration for the regulation of the 
B^zault claim and the counter-claim of the Government of Guatemala, 
which had been signed at Guatemala April 25, 1904. 

9. Afghanistan and Great Britain, in 1904. — The Times reported 
from Bombay, on July 3, 1904, that the Joint Commission appointed to 
fix the Mohmand boundary was about to set out on its task. Nothing 
further is known. 

10. Honduras and NiCABAaUA, in 1904 — The bov/rida/ry dispute, going 
back to the year 1868, which was on October 10, 1904, referred to the 
King of Spain, is following the usual course. Dr. Alberto Membreno is 
in Madrid watching oyer the interests of Honduras, and a very heated 
controversy has been recently carried on in the Press over the conflicting 
merits of the case. 

11. Brazil and Colombia, in 1904. — The howndary disputet which 
was submitted to the Arbitration of Mgr. Tonti, the Apostolic Inter^ 
nuncio at Eio de Janeiro, as pubHshed in the South American Jou/mal^ 
October 22, 1904, is still unsettled. 

12. Colombia and Ecuador, in 1904.-^The hovmdary dispute between 
these countries was, by a Treaty signed at Bogota on November 5, 1904« 
submitted to the Arbitration of the Germaji Emperor, and in May, 1905, 
the Cologne Gazette announced that he had accepted the mandate. 
Fifteen months are allowed for the completion and presentation of the 
case on both sides, and, pending the decision of the Arbitrator, the two 
High Contracting Parties are at hberty to continue negotiations between 
themselves. 

18. Brazil and Peru, in 1906. — The Peru-Brazilian Arbitration 
Tribunal held its first session at Eio de Janeiro on January 16, 1906, at 
the Ministry of Foreign Affairs, under the presidency of Mgr. Julio Tonti, 
Papal Nuncio in Brazil. The object of this TribunsJ is to consider and to 
decide upon cUdms presented by persons in respect of damages alleged 
to have been inflicted in the frontier zone between Brazil and Peru. 
The territory in dispute was neutralised by an Agreement signed on 
July 12, 1904. 

14. Congo and Great Britain, in 1904. — A correspondent of the 
Times reported from Brussels on January 8, 1905, that the mail steamer 
from the Congo brought the news that the delimitation of that portion of 
the frontier between Uganda and the Congo, which is in dispute at Lake 
Albert, was then being settled by the Anglo-Belgian Commission. But a 
correspondent of the Trihwne^ writing from Antwerp, January 30, 1906, 
stated that C&ptain Lemaire would leave there in March or April in 
charge of the delimitation of the boundaries between the Congo State 
and Great Britain on Lake Albert 

16. Bolivia and Chili, in 1906. — By Clause 2 of the Treaty of 
Peeioe and Friendship, signed early in February, and ratified by the 
Congresses of both countries in April, 1905, it was agreed to appoint) 
within six months following the ratification of the Treaty, a Joint Com- 
mission of Engineers to sts^e out on the ground the boundary line of the 
provinces of Tacna and Arica; the German Empire being appointed 
umpire in case of necessity. Apparently the necessity has not arisen* 
The case is still proceeding. 

16. Costa Rica and Panama, in 1906. — Nothing further is known 
oonceming the umpire appointed by President Boosevelt to act in 
tracing the boundary according to the terms of the Convention » by 
whieh, in March^ 1906, the dispute was adjusted* 



( 36 ) 

17. f^BANCB AKD Gbbmany, in 1905. — ^As a consequence of an 
exchange of notes between Paris and Berlin, the Times of August 24, 
1905, announced the appointment of two separate Missions, French and 
German, to deHmit the Cameroon frontier. The question of damages 
due to the French Company in consequence of a German attack on the 
post at Miaaum Missum being contingent on the results of the Joint 
Commission of Delimitation, the results are not known. 

III. — ^New Cases. 

A number of new cases have arisen, some of which are 
still in process of settlement : — 

1. France and Grbat Britain, in 1904. — Boundary between the Niger 
wnd Lake Chad, This is one of the results of the Entente Cordiale, 
Treaty of April 8, 1904. By Article 8 of that Treaty it was stipulated 
that when the Joint Boundary Commission then engaged in delimiting 
the boundary Hne laid down in Article 4 of the Convention of Jime 14, 
1898, return home and can be consulted, the two Governments should 
proceed to consider any necessary modification. A joint Anglo-French 
Conference met in London for this purpose on October 16, 1905. The 
discussions were resumed in London in May, 1906. As the result, a new 
Anglo-French Convention was signed at the Foreign Office on Jime 29, 
19(%. A new Delimitation Commission has been appointed, the British 
section of which is under the lead of Major B. A. P. O'Shee, B.E., and is 
now on the point of departure. 

2. Armenians and Tartars, in 1905. — Mutual Darniageafor Maaaacre 
am.d PilUtge, A conference of leadiug Armenians and Tartars was held 
at Baku in the summer of 1905 for taking steps to restore order in the 
district. It was decided to summon a general Congress, representing 
the inhabitants of the Caucasus, in October, to discuss the reasons for 
enmity and to form an Agreement, for the drafting of which an Arbitra- 
tion Court, consisting of five Armenians and five Tartars, was formed. 
This Agreement was to take effect from October 14, 1905, and its strict 
observance was guaranteed by ten Armenians and ten Mussulmans, all 
millionaires, with the whole of their fortimes — a singular instance of 
Peace making. — Beuter. 

3. Japan and Kussia, in 1905. — Bounda/ry DeUrmtation, War has 
generally to be followed by modifications of boundaries, and Treaties of 
Peace have to provide for such readjustments. An additional Article to 
Section 9 of the Treaty of Portamouth, Auguat 28 (September 5), 1905, 
which provides for the cession of part of the island of Saghalien to Japan, 
stipulated that as soon as possible after the Treaty came into force a 
Commission of Delimitation, composed of an equal number of members 
to be appointed respectively by the two Powers, to mark on the spot, in 
a permanent maimer, the exact boundary between the two sections of 
the island. Further provisions were also made to regulate the duties 
and proceedings of the Commission, which have, presumably, been carried 
into effect. 

. 4. Norway and Sweden, in 1905. — Demolition of ForUficatuma. 
The unique pacific disruption of the Union between Norway and Sweden, 
which is itself a precedent, has proved fertile in pleasant surprises. 
Though unattended with Arbitration Tribunals or Delimitation Com- 
missions, it has been accompanied by what is virtually both. By 
Article 5 of the Karlstad ConvenHony October 26, 1905, estabUshing a 
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neutral zone between the two countries, an International Technical 
Commission was stipulated to control the due execution of the pro- 
visions of the Treaty in regard to the demolition of fortresses, &c. 
This Commission, it was stipulated, should be composed of three 
officers of foreign nationaUty (in strict obedience to the principles of 
the Arbitration), one to be appointed by each Power and the third by 
the other two or by the President of the Swiss Federal Council. This 
Commission of Control, known also in the Press as the ** Military Com- 
mission" and the "Foreign MiHtary Commission," was composed of 
Colonel Blaim, of the Austrian Army, chosen by Sweden, Colonel Schott, 
of the German Army, chosen by Norway, and Colonel Snyders, of the 
Dutch Army, chosen by the others, as tne third Commissioner. They 
began their inspection on August 7, 1906, finished their work on 
August 15th, and presented their Beport, to the effect that the stipula- 
tions had all been duly carried out, on August 20, 1906. This Report 
was the final act of the dissolution of the Union. 

5. Francb and Liberia, in 1905. — Bownda/ry Delimitation, At the 
beginning of 1905 the Liberian Republic, having settled the frontier 
question with Britain, was anxious to have its Northern and Eastern 
boundary settled with France on the terms of the 1892 Treaty. 

The Times of November 24, 1905, quotes from the Echo de Paris an 
announcement of a Franco -Liberian Commission to meet in Paris to 
consider the question of delimiting the frontier between French West 
Africa and Liberia, which has been long pending. Presumably it met, 
but we have not learnt the result. 

6. Argentina and Paraguay, in 1905. — Bounda/ry Determi/nation, 
The South America/n Journal, of December 2, 1905 (p. 589), says that a 
Commission had been appointed to survey the course of the River Pilco- 
mayo, forming the boundary between Argentina and Paraguay, and that 
some officers appointed iby the Uruguayaji Government were to join 
those appointed by the other two Republics. 

7. Turkey and Roumelia, in 1906. — By a Beglement for the financial 
service of the three Vilayets of Roumelia, dated Pera, Janua/ry 2, 1906. 
Article 1, an International Financial Commission was constituted for a 
period of two years. It is composed of the Inspector- General of the 
Vilayets of Roumelia, the Civil Agents of Austro-Hungary and Russia, 
and of five Advisers nominated for this purpose by the Governments of 
Turkey, and of Germany, France, Great Britain, and Italy. It is not, of 
course, an ** Arbitration organisation," but it is international, and will 
fulfil judicial functions. It meets ordinarily once a week. Its functions, 
constitution and duties, which are numerous and important, are duly 
set forth in the " Reglement," which consists of fifteen Articles, and is 
contained in a Parliamentary Paper (Cd. 2919), Turkey, No. 2 (1906). 

8. Bulgaria and Servia, in 1906. — Boundary Delimitation. The 
New Convention concluded at the beginning of the year, and which came 
into force on March 1, 1906, provided for the appointment of a Mixed 
CoifMiSBiON for the exact determination of the Serbo-Bulgarian frontier 
as laid down by the Berlin Treaty, July 13, 1878. Frequent disputes 
have arisen in regard to the boundary, and it will be remembered that one 
of them furnished a pretext for the Servian invasion of Bulgaria in 1885. 

9. Egypt and Turkey, in 1906. — The Tahah Frontier, On January 
16, 1906, a telegram was sent by the Khedive to the Sultan, urging 
that a Joint Commission should be appointed to demarcate the boundary. 
The Khedive's request for the appointment of a Boundary Commission 
j¥as rejected. Protests and remonstrances followed. On February 17, 
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1906, the British Minister at Constantinople, Sir N. 0*Conor, received 
a conciliatory message from the Sidtan to the effect that he proposed to 
send a Conmiission composed of Ottoman officials to make inquiries 
on the spot. The British reply was that the Commission must be a 
mixed one, and the inquiry bilateral. Eventually the Sultan sent a 
finrther message that two officers from Constantinople would be sent as 
Joint Commissioners. Two Staff Officers, appointed to act as Imperial 
Delegates on the Boundary Commission, left Constantinople for 
Alexandria on February 20th. They did not, however, communicate 
with the Egyptian Government. On March 4th the two Turkish Com- 
missioners left Cairo for Beyrout, en route for Akabah, but when, after 
their arrival, proposals were made for a joint delimitation, it was found 
that the Ottoman Government was trifling with the question at issue. 
On April 2nd their Report was received at Constantinople in favour of 
the Turkish claims. Negotiations followed, and on May 14th an 
Imperial Irad^ was published, settling the question and appointing a 
Joint Commission to make a topographical survey and a map. The 
Ottoman Commissioners met their Egyptian and English colleagues at 
Akabah, and for a time all went well, but no progress was, or has been 
BO far, made. Turkish traditional inertia bars the way. 

10. Persia and Turkey, in 1906. — Boundary Question. This is a 
question which goes back to the Treaty of Erzeroum, May 31, 1847, 
with its Mixed Commission, which proved a complete failure because 
of the uncompromising temper shown by both the Persian and Turkish 
Members, and the Turco-Persian Agreement of 1869, &c. On Ma/rch 17, 
1906, Persia intimated that, on the withdrawal of the Turkish troops 
from the disputed district, it would send envoys to negotiate with the • 
Turkish Commissioners regarding the disputed frontier territory. Dele- 
gates have been appointed on both sides, but have not yet held a 
meeting. On the contrary, the Times (August 13th) reports that the 
Turkish Commissions appointed to inquire into the dispute had reported 
in approval and justification of the Turkish claim. 

11. Colombia AND Venezuela, in 1906. — All Pending Questions, The 
South American Journal^ July 14, 1906 (p. 48), quoting from an article 
in El Correo Nacionalj of Bogota, calls attention to the fact that 
Colombia and Venezuela had " agreed to appoint Joint Legations to con- 
sider and to settle permanently all questions pending between the two 
countries in regard to navigation limits and other commercial matters." 
Such legations have an immense importance for the two countries in the 
basin of the Orinoco. 

12. Bulgaria and Turkey, in 1906. — Boundary Dispute, In Ajigu^t, 
1906, serious fighting took place between the Bulgarian post of Sujnk 
and the Turkish post of Dervish Mogila, on the frontier of the Adrianople 
Vilayet, owing to a contested point of demarcation. A Mixed Turco- 
BuLQARiAN Commission, consisting of two officers on either side, was 
appointed to investigate the dispute, and military operations were 
suspended pending the investigation. — Westminster Gazette^ August 30, 
1906. 

IV. — Othbb Abbitration Incidents. 

These are merely side incidents, which do not come into 
the regular line, but may prove of interest : — 

1. Thb Argentine Republic, in 1906. — Domestic, The South 
American Journal, February 25, 1906 (p. 212), announces that Dr. Tomas 
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B. Cullen had been appointed Arbitrator in the matter of valuation of 
lands expropriated in the Province of Cordoba. 

2. Brazil and Holland, in 1906. — On May 12th the South America/n 
Journal announced that Baron de Branco, the Brazilian Foreign 
Minister, and the Dutch Minister at Bio de Janeiro, had signed a Treaty 
on Tuesday, May 8, 1906, fixing the frontier between Brazil and Dutch 
Guiana, the course of which it describes. The negotiations, it adds, had 
been broken off for some time, but were resumed after the settlement of 
the Franco-Brazilian dispute, upon which settlement they are based, 

8. The Aboentinb Bepublic, in 1906. — Domestic, Another domestic 
Arbitration is reported. May 12, 1906 (p. 527). The Argentine Govern- 
ment has appointed its Arbitrator in the case pending against the Central 
Argentine Bailway, which was accused years ago of having imported 
materials duty free which were not used on their line. Its concessions, 
it claimed, gave it the right to do so. The Abbitration Court will now 
be formed. 

4. Bbazil, in 1906. — Domestic, A claim of the Espirito and Caravellas 
Bailway against the Government for compensation on account of the 
expropriation of the Trapiche Beis was leferred to Arbitration. The 
Aroitrators gave their Award, but the decision was annulled by the 
Federal judge, on the ground that the Arbitrators had exceeded the 
quantum fixed by law. The matter had been subjected to an appeal. 

5. Peru and the Peruvian Corporation, in 1906. — Towards the end 
of the year 1904 a law was passed by the Peruvian Congress conferring 
on the President full powers to arrange the questions at issue between 
the Government and the Peruvian Corporation — a British Company — 
the authority so given being valid until July 27, 1906. That time has 
expired, and the company has just issued a statement detailing the 
futile attempts to make an arrangement. One of the alternatives put 
forward by the company being an offer '* to submit to Arbitration at The 
Hague all the questions at issue," the Peruvian Government had refused 
to entertain the proposal to refer to Arbitration, contending that all such 
questions, if not otherwise settled, must be referred to the Peruvian 
laibunals. It proposed, however, in turn, an arrangement consisting of 
eight articles, the 6th being: **The claim by Peru regarding the 
liabihty of the Corporation for the debt contracted by President Iglesias 
with the Chihan Government (not exceeding two million sols) to be 
submitted to Arbitration." 

6. Brazil, in 1906. — The Free State of Cuna/ni, A curious episode, 
which seems to be a result, or a far-off echo, of an old Arbitration, and 
which is variously described as an ** Extraordinary Hoax '* or " Alleged 
Plot," has taken place recently, and has caused diplomatic authorities 
some occupation, if not amusement. A few years ago there was a 
dispute between France and Brazil over their frontier. There was some 
fighting between the French and Brazilians, and by a Convention signed 
at Bio de Janeiro, the question was referred to the Arbitration of the 
Swiss Confederation, whose Award, given December 1, 1900, was in 
favour of Brazil (No. 191, '' Modem Pacific Settlements," p. 68). The 
'' Contested Territory," lying between the northern frontier of Brazil and 
French Guiana, which was considerable but sparsely populated, was 
situated round about Cunani, a miserable little village with a few score 
of inhabitants on the sea coast. Until the settlement it was under joint 
bat exceedingly loose control. After that Brazil formally took over the 
whole territory, and now administers it efficiently, though so few are the 
people it does not at present find it necessary to establish custom hpuses 
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there. Apparently taking advantage of this, a M. A. Brizet, backed, it 
is said, by a London banker and others, have laid claim to this district 
and tried to create what they call the "Independent Republic of 
Cnnani," with present headquarters in London. The whole thing 
seems ridiculous, but it has evidently caused considerable flutter in 
diplomatic dovecotes, and may, of course, have its graver aspects. 



V. — Treaties of Permanent Arbitration. 

Up to the present time, thirty-eight Treaties of obliga- 
tory Arbitration, under Article 19 of The Hague Pacific 
Convention, have been signed, most of w^hich have been 
ratified. This number is independent of the eleven Treaties 
signed on behalf of the United States, but which, owing to 
differences between the President and the Senate, were not 
ratified, and so proved abortive. 

Continuing the list presented to the Conference in 
Christiania, the following have to be added: — 



Date of Signature. 

January 23, 1905 ... Belgium and Spain. 

January 23, 1905 ... Sweden and Norway and Spain. 

September 15, 1905 ... Denmark and France. 

October 25, 1905 ... Denmark and Great Britain. 

December 1, 1905 ... Denmark and Spain. 

December 16, 1905 ... Denmark and Italy. 

October 1, 1904 ... Portugal and Holland. 

May 11, 1905 ... Portugal and Italy. 

Portugal and Switzerland. 

March 11, 1906 ... Portugal and Austria. 

September 23, 1905 ... Norway and Sweden. Treaty of Karlstad. 

October 14, 1906 ... Belgium and Switzerland. 



To Denmark belongs the honour of concluding Treaties 
with a number of States, notably Holland and Italy, without 
restrictions and qualifications, the terms of these various 
Conventions being determined by the divergent views of the 
Governments with which they were concluded. But to 
Norway and Sweden belongs the credit of concluding 
Treaties which are the most advanced of any, from a 
Peace standpoint. For while the Karlstad Treaty pro- 
vides that all disputes not affecting the vital interests of 
either country shall be referred to The Hague Court, it 
further stipulates that the Court shall decide whether a 
given question does affect the vit^,l interests of either 
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country, in case they are not agreed on that point. This 
last provision is new, and shows a very great advance over 
all other Arbitration Treaties. 

This advance is the more apparent if the Conventions 
agreed upon at Karlstad, September 23, 1905, and signed at 
Stockholm, October 26, 1905, be compared with the pro- 
posals of the Swedish Diet in its address to the King 
of July 28, 1905. 

There were fouir Conventions, one regulating the submission of 
differences to Arbitration, a second referring to the establishment of a 
neutral zone, a third referring to the rights of the Laplanders, and a 
fourth regulating trafl&c and transport ; all of these make provision for 
Arbitration proceedings, the first by reference to the Permanent Court 
itself, the other three under Article 32 of The Hague Convention of July 
29, 1899. 

Obligatoey Arbiteation. 

Here I may be permitted to observe that in the term 
" Obligatory Arbitration," the adjective cannot bear the 
construction, which is sometimes attached to it, of " com- 
pulsory." Only recently, for instance, at the Milan Peace 
Congress, a prominent politician and lawyer, arguing in 
favour of attaching legal sanctions to Arbitration, affirmed, 
that under these new Treaties nations would be compelled to 
submit to Arbitration. It is not so, or surely not more than 
at present. Though Arbitration is recognised as legal, com- 
pulsion is foreign to its character. It is that which differen- 
tiates it from ordinary legal process, for which it is so often 
the substitute. It is the middle voice of the yerb oblige that 
applies, or rather the idea expressed in the English word 
obligate. The obligation is self-assumed and not imposed 
by force from without. A Treaty of Obligatory Arbitration, 
therefore, no more involves compulsion than any other treaty. 
For in every Treaty the contracting Parties lay themselves 
under moral obligation to observe its provisions, and that is 
all that is implied here. 



Other General Treaties. 

Other Treaties of permanent Arbitration have been 
signed, outside the provisions of The Hague Convention, 
notably between the American States, which, it will be 
remembered, were not represented at the Conference. Such 
ftre the following :— ^ 
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Brazil and Chili, signed in May, 1899, ratified in February, 1906, 
and reported to the English Foreign Office, March 21, 1906 ; Argentina 
AND Brazil, September 7, 1905 ; Colombia and Peru, September 12, 
1905. In the Treaty of Commerce between Bolivia and Peru, signed at 
Lima, November 27, 1905, provision is ma^e (Art. 11) for the reference 
of questions which may arise under it to Arbitration in conformity with 
the General Treaty of Arbitration of November 21, 1901, between the 
two countries. The Treaty of Peace between Guatemala, Salvador and 
Honduras, signed on board the Marhlehead, July 20, 1906, provides for 
all disputes, both as to the Treaty itself and generally, to be submitted to 
the Presidents of the United States and of Mexico. A projected Treaty 
of Immigration between China and the United States in August, 1905, 
provides that all disputes arising on the subject should be referred to The 
Hague Court ; and a similar provision was made in the Treaty between 
the Congo Free State and Great Britain, which was signed at London, 
May 9, 1906, for the reference of all disputes which may occur hereafter 
in connection with the limits of the boundary laid down by it, to the 
Arbitration of the Hague Court. 



Conclusion. 

Thus have we followed in detail some of the incidents 
which show steady progress during the year, although there 
is a large, and by far the most important, field of advance 
which lies outside our purview. These amply justify the 
gratification expressed by the last Lake Mohonk Conference 
in its declaration " over the advance made in the cause of 
the pacific settlement of disputes between nations during 
the past year." But when it went further to declare ** We 
rejoice that some strength has been given to the cause of 
International Arbitration by the fact that no country has 
ever yet repudiated an arbitral award," it refers not only to 
an interesting and suggestive historical fact, but touches 
on a matter which is, or should be, most fascinating to an 
assembly like this. It is a question most germane, both to 
the legal and practical aspects of the question, and also to 
the appeal I have ventured to make. This is how it is dealt 
with by our friend, the Arbiter, with whose most pertinent 
and weighty words I will conclude : **Does the Attorney- 
General," it is asked by one of the interlocutors, " object to 
vital questions being submitted to Arbitration because one 
or other party would refuse to carry out the award? " ** On 
the contrary," is the reply, ** he declares that the enforce- 
ment of awards may safely be left to the good faith of the 
parties and the honour of the nations." 

** So that if honour does not shrink from the submission 
it may be trusted on the aw£i.r(J ? " 
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** Precisely. There is no necessity for any international 
sherifif's ofi&ce." 

Mr. Attomey-General's opinion is then given in his own 
words : ** No international authority with power to enforce 
the decrees of the tribunal of Arbitration is either necessary 
or desirable. The list of International Arbitrations during 
the nineteenth century is a very long one ; and yet there is 
hardly a single case * in which there has been any difi&culty 
as to compliance with the award." 

" From this point of view/' is the dedjaction, ** it is rather 
encouraging to compare the long list of the nineteenth 
century with the short list of all previous centuries — and 
almost all the International Arbitrations in the short list, if 
we except the instances in Greek history, were abortive. 
Nor should we forget that the forms and usages of Inter- 
national Arbitration are becoming better known and under- 
stood. A good system of procedure has been developed and • 
embodied in The Hague Convention. Fortunately, there is 
no fear of the development being permanently arrested. So 
long as International: Arbitration depends upon special 
treaties and is applied to an ever varjdng subject-matter 
there is little fear that its forms will become stereotyped. 
That must never be allowed. The vitality and growth of an 
institution like this depends upon its elasticity. General 
treaties, general conventions, general schemes of procedure 
are coming into force. General usages are growing up with 
regard to preliminary proceedings and evidence, and as to 
the delivery of case and counter-case, or of memoramdum and 
counter-memorandum. I rejoice at all these things. But 
special Treaties of Arbitration will always have their special 
use and value. They will provide the diplomats with plenty 
of work. Arbitration will no more supersede diplomacy than 
railways superseded horses. The line between diplomacy and 
Arbitration is hard to draw because no sharp partition exists 
between them. Conferences and compromises, negotiations 
and conventions, adjustments and awards will always be con- 
nected with one another. The work of the diplomat and of 
the national lawyer are distinguishable, but not distinct.*' 



The President expressed the thanks of the Conference 
to Dr. Darby. 

* '< Only one was not carried out, and in that case the Arbitrator h^d 
transgressed by exceeding the submission/* 
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At the request of the President, Sir William Kennedy 
then took the chair. 

Sir Thomas Barclay presented to the Conference 
the following proposals for the Extension of Scope of 
Arbitration Treaties. 



Extension of the Scope of Arbitration Treaties. 

The following ^raft combining the principle of the 
Anglo-American Treaty of 1897 and the Arbitration and 
Mediation clauses of The Hague Convention is submitted 
for consideration : — 

** If in the judgment of one or other of the High Contract- 
ing Parties a question may appear to involve a vital interest 
or the national honour, or to be of too momentous a 
• character to be submitted to decision under Article XXXII.* 
of the said Convention — 

** (a) The Court shall be composed of Judges appointed 
by the High Contracting Parties without an Umpire, and 
in such number, not exceeding three each, as either Party 
may demand. The Judges may be nationals of the State 
appointing them. 

** (6) The award will not finally close the dispute unless 
the Judges, if two, are agreed, or, if four, one of two, or, if 
six, two of three, of either side concur with those of the 
other side in their decision. 

" (c) Where a case is submitted to two Judges only, and 
they do not agree, or to four who are equally divided, or to six 
who are equally divided, or of whom only one concurs with the 
other side, the Judges, nevertheless, give their judgments 
separately and in writing in accordance with Art. Lll.t of 

* Art. XXXII. — The duties of arbitrator may be conferred on one 
arbitrator alone or on several arbitrators selected by the parties as they 
please, or chosen by them from the members of the Permanent Court of 
Arbitration established by the present Act. Failing the constitution of 
the Tribunal by direct agreement between the parties, the following 
course shall be pursued : Each party appoints two arbitrators, and these 
latter together choose an umpire. In case of equal voting, the choice of 
the umpire is intrusted to a third Power, selected by the parties by 
common accord. If no agreement is arrived at on this subject, each 
party selects a different Power, and the choice of the umpire is made in 
concert by the Powers thus selected. 

+ Art. LII. — The award given by a majority of votes is accom- 
panied by a statement of reasons. It is drawn up in writing and signed 
by each member of the Tribunal. Those members who are in tb^ 
fuinority may record their dissent when signing. 
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the said Convention. The two judgments shall then be sub- 
mitted to the mediation * of a friendly Power to be chosen 
by the Parties ; in case of difference in such choice, to the 
President of the Swiss Confederation. The mediator 
shall appoint a jurist to examine and report on the two 
judgments, and this report shall be submitted to the 
Judges to enable them to reconsider their decisions. The 
jurist who shall have made the report shall be present 
at the sittings for such reconsideration, with power to 
deliberate but not to vote. The period, for which the 
mandate conferred on the mediator shall be given, shall 
be thirty days, as provided by Art. VIII. + of the said 
Convention. 

** (d) If no agreement shall be arrived at after submis- 
sion and discussion of the mediator's report, the Interna- 
tional Bureau J at The Hague shall immediately on 
the close of the final sitting have the compromis of 
submission, the respective judgments, the report thereon, 



* Art. III. — Independently of this recourse, the Signatory Powers 
recommend that one or more Powers, strangers to the dispute, should, 
on their own initiative and so £ar as circumstances may allow, offer their 
good offices or mediation to the states at variance. Powers, strangers to 
the dispute, have the right to offer good offices or mediation even during 
the course of hostilities. The exercise of this right can never he 
regarded hy one or the other of the parties in conflict as an un- 
friendly act. 

t Art. VIII. — The Signatory Powers are agreed in recommending 
the application, when circumstances allow, of special mediation in the 
following form : In case of a serious difference endangering the peace, 
the States at variance choose respectively a Power, to whom they 
intrust the mission of entering into direct communication with the 
Power chosen on the other side, with the object of preventing the 
rupture of pacific relations. For the period of this mandate, the term of 
which, unless otherwise stipulated, cannot exceed thirty days, the States 
in conflict cease from all direct conuuunication on the subject of the 
dispute, which is regarded as referred exclusively to the mediating 
Powers, who must use their best efforts to settle it. In case of a 
definite rupture of pacific relations, these Powers are charged with the 
joint task of taking advantage of any opportunity to restore peace. 

I Art. XXII. — An International Bureau established at The Hague, 
serves as record office for the Court. This Bureau is the channel for 
conmiunication relative to the meetings of the Court. It has the 
custody of the archives, and conducts all the administrative business. 
The Signatory Powers undertake to communicate to the International 
Bureau at The Hague a duly certified copy of any conditions of 
Arbitration arrived at between them, and of any award concerning them 
delivered by special Tribunals. They undertake also to conamunicate to 
the Bureau the laws, regulations, and documents eventually showing the 
execution of the awards given by the Court. 
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and the respective final decisions printed and made public 
in accordance with Art. LIII.* of the said Convention." 
This draft is not as far-reaching as many warm 
advocates of Arbitration consider it desirable to recom- 
mend to the attention of Governments. But I feel 
convinced you will agree with me that by limiting our 
recommendations to what is feasible among Great Powers 
we shall do more for the promotion of the cause of 
Arbitration than by advocating any scheme which, however 
desirable in itself, is not likely to secure the support of 
those who are responsible for the preservation of the 
security, power, and prestige of their respective nations. 

Sir Thomas Babclay: Mr. President and Gentlemen, 
these are somewhat complicated proposals which I have 
submitted to the meeting. It is impossible for gentlemen 
present to discuss what I have proposed, or criticise it with- 
out having seen it and thought over it. I therefore would 
suggest that before proceeding to the discussion either this 
draft should be in the hands of the members or that we 
should wait till some account of it has appeared in the public 
press, in order that gentlemen may be able to discuss it with 
knowledge of the actual wording of the proposals, which, as 
I have said, are rather complicated. 

Sir William Kennedy : Gentlemen, there seems to be 
a feeling, which has been just expressed by the author of 
this Paper, that it is impossible to discuss the matter pro- 
perly without a full understanding of the wording of the 
proposition which is involved in the motion which he asks 
the Conference to pass ; and as means may be taken for 
the publication of what we have heard, those means will 
enable those who have heard it to form an opinion ; but it 
will probably be the sense of the Conference to-day that any 
discussion had better be postponed. That seems to me to 
be a sensible view, because there is no use talking about 
a thing we do not fully understands (Hear, hear !) 

Dr. G. ScmRRMEi3TBja, Berlin: Der Vorsit^ende hat 

den Wunsch ausgesprochen, dass nicht sofort eine Diskus^- 

* Arti LIU. — The award is read out at a public meeting of the 
Tribunal, th6 agents and counsel of the parties being present or dulj 
sunuuoned to attend; 
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sion stattfinden moge, sondern dass jetzt die Verhandlungen 
nnterbrochen werden und dass die Herren, die zu dem 
Thema zu sprechen wunschen, die Gelegenheit und Zeit 
bekamen, sich eine Meinung zu bilden. 

The Conference then adjourned at 12 o'clock, and re- 
assembled at 2 o'clock, when Sir John Bigham, in the 
absence of Sir William Kennedy, occupied the Chair. 

Dr. VON Martitz, Geheimer Eegierungsrat, Professor of 
International Law at the University of Berlin, then read 
the following Paper : — 

Mines in Naval Wars. 

In seinem schonen Buch fiber das intemationale Eecht 
hat W. E. Hall den Gedanken ausgesprochen, — es war in^ 
Jahre 1889, — dass der nachste grosse Krieg vermutlich auf 
alle die v61kerrechtlichenPragen,die sich im Laufe des letzten 
Halbjahrhunderts und dariiber hinaus angesammelt haben, 
die Antwort bringen werde. Das harte Gebot der Notwen- 
digkeit werde walten. Er blickte mit Besorgnis auf die Art, 
wie dieser Krieg gefuhrt werden wtirde. Aber er blickte 
ohne Sorge auf die Entwicklung, die nach seiner Beendigung 
dem positiven Volkerrecht gegeben werden wtirde : " I look 
forward with much misgiving on the manner in which the 
next great war will be waged ; but with no misgiving at all 
as to the character of the rules which will be acknowledged 
ten years after its termination, by comparison with the rules 
now considered to exist." 

In der Tat, der treflfliche Mann, der seinem Vaterlande 
und der Wissenschaft so friih entrissen wurde, hat sich auch 
fiir das Seekriegsrecht als einen guten Prophet en erwiesen. 
Eine Fiille von volkerrechtlichen Problemen ist in den 
Kriegen der jiingsten Zeit, zimaal in dem russisch-japanischen 
Kriege von 190^5 aktuell geworden. Und ein umfassendes 
Arbeitsprogramm erwartet die nachste Haager Conferenz. 
Alle Nationen sehen ihr mit Spannung entgegen. 

Denn es ist ja das Wesen des Seekrieges, dass er in weit 
hoherem Masse, als es der Landkrieg zu tun pflegt, durch 
die militarischen Aktionen, denen er Eaum gibt, durch die 
Duldungspflichten, Enthaltungsgebote, Untersagungsrechte, 
Verkehrsbeschrankungen, welche die Neutralen fiber sich 
ergehn lassen miissen, die gesamte Staatenwelt in Handeln 
und Unterlassen unmittelbar in seine fiirchterlichen Netze 
zieht» Auf alien Meeren zugleich tritt mit dem Moment 
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seines Ausbruchs der Kriegszustand in seine Eechte. Und 
der Ozean, dessen Anblick uns das Herz weit und die Seele 
frei macht, birgt, wenn die Kriegsstiinne daruber hinbrausen 
unsagbare Schrecken. 

Von den Fragen, die das heutige Kriegsrecht zur See 
stellt, ist es eine einzige, im Vergleiche mit den iibrigen nur 
kleine, die ich hier erortem mochte. 

Das Thema, das ich mir gewahlt habe, hat einen grausigen 
Gegenstand. Wer kann ohne Bewegung von den Kata- 
strophen lesen, zu denen die Legung unterseeischer Minen im 
letztenKriegegefiihrthat! Abernicht dieSaitederHumanitat 
ist es, die ich heute ankhngen lasse. Denn dass es iiberhaupt 
moglich ware, das entsetzliche Zerstorungsmittel aus dem 
' Volkerrecht ganz auszuloschen ; dass daran gedacht werden 
konnte, die Petersburger Deklaration vom 2 December 
1868, Oder den A. 23 des Haager Eeglements iiber den Land- 
krieg vom 29 Juli 1899, durch Vermehrung des Verzeich- 
nisses von verbotenen Waffen zu erweitern : daruber wird 
wohl Niemand sich Illusionen machen. Ich habe ledighch als 
Jurist zu sprechen. Dem juristischen Interesse aber bietet 
jenes Kriegsmittel eine merkwtirdige Seite dar. Ein Mittel 
des unmittelbaren militarischen Kampfes gegen den Feind, 
beruhrt es auf das tiefste das Eecht der Neutralen. Das 
ist eine Erscheinung, die im Landkriege ihres Gleichen nicht 
findet. 

Von diesem Gesichtspunkt aus soil die neu aufgetauchte 
Frage besprochen werden. 

Einige tatsachliche Bemerkungen sind vorauszusenden.* 

Die Verwendung von unterseeischen Sprengkorpem zur 
Zerstorung feindlicher Kriegsschiffe ist seit der Mitte des 
vorigen Jahrhunderts zu einem von dem intemationalen 
Kriegsgebrauch anerkannten Kampfmittel des Seekriegs 
geworden. Nach manchen misslungenen oder ohne Folge 
gebliebenen Experimenten friiherer Zeiten kam man im 
Jahre 1848 wahrend des deutsch-danischen Krieges von 
deutscher Seite darauf zuruck. Der Initiative von Werner 
Siemens, damals preussischer Artillerie-Ofl&zier, in Gemein- 
schaf t mit Karl Himly, Professor der Chemie an der Universi- 
tat Kiel, gelang es damals den Hafen von Kiel durch unter- 
seeische Minen, deren Entziindung vom Ufer aus mittelst 
eines galvanischen Stromes bewirkt werden soUte, von dem 
gefiirchteten Bombardement durch eine danische Flotte zu 
schiitzen. Wenn auch die kunstvoll construierten Apparate 

* Vgl. F. V. Ehrenkrook, Gesohiohte der Seeminen tmd Torpedos 
(Beihaft zum dentsohen Marine-Verordmrngeblattt Berlin, 1878, nr. 22). 
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erfreulicherweise nicht zur Wirksamkeit kamen, so hat doch 
das Bekanntwerden des gefahrlichen Annaherungshindernis- 
ses den Erfolg gehabt, dass in den schleswig-holsteinischen 
Feldziigen von 1848-1850 tatsachlich kein danisches 
Kriegsschiff den Versuch wagte, in die artilleristisch nur 
unzureichend gesicherte Kieler Bucht einzulaufen. 

In grosserem Umfange sind dann im OrientalischenKriege 
von 1864 und 1865 von den Eussen Seeminen gelegt worden, 
einerseits in der Ostsee zum Schutze der Werke von Kron- 
stadt, andererseits auf dem siidlichen Kriegsschauplatz zur 
Verteidigung der Eeede von Kertsch. Der Eflfekt war kein 
erheblicher. Immerhin iibte ihr Vorhandensein einen lah- 
menden Einfluss auf die Operationen der alliierten Flotten. 

Noch umf assender war dieVerwendung submariner Explo- 
sivkorper im nordamerikanischen Secessionskrieg von 1861- 
1865, zumal seitens der Siidstaaten. Fiir die Confoederierten 
handelte es sich darum, ihre grossen schiffbaren Strdme, ihre 
zahlreichen Buchten und Golfe,welche die Zufahrtstrasse der 
Nordstaaten zur Versorgung ihrer im Siiden operierenden 
Landtruppen bildeten, wirksam zu sperren. Die Streitkrafte 
der Unierten wurden alsbald in die gleiche Bahn getrieben. 
Man kann sagen, dass damals die neue, bis dahin nicht ge- 
brauchliche, von den amerikanischen MarineofBzieren mit 
Misstrauen und Abneigung, als unritterlich,betrachteteWaffe 
ihre volkerrechtliche Legitimation als zulassiges Mittel der 
Kriegfiihrung erhalten hat. 

Herkommlich bezeichnete man dieselbe mit einem in 
Nordamerika aufgekommenen, urspriinglich spanischen Aus- 
druck als Torpedo (franzosisch torpille). Die spatere tech- 
nische Entwicklung fiihrte dann zur Unterscheidung der 
Torpedos im heutigen Sinne, also der in alle Kriegsmarinen 
ubergegangenen Angriffswaife, von der wesentlich defensiven 
Zwecken dienenden Seemine, Doch wird diese im amtlichen 
Gebrauche Deutschlands und Oesterreich-Ungarns streng 
durchgefiihrte terminologische Sonderung von anderen Mari- 
nen, wie es scheint, nicht festgehalten. In Frankreich unter- 
scheidet man die torpille fixe (sei es dormante, sei es vigilante) 
von der torpille mobile.* Das von der russischen Eegierung 
durch Note vom 29 Marz 1906 den Eegierungen vorgelegte 
Programm fiir die neue zu berufende Friedensconferenz t 
sprichtunter lit. a der Fragen des Seekriegsrechts von der pose 
de torpilles, wobei offenbar nicht an Torpedos, sondern an 

* Noalhat, Les Torpilles et lea Mines sous-marines (1905), passim. 
I Bevue generale de Droit international public, XIII. (1906.) Docu- 
ments, p. 12. 

4 



( 50 ) 

unterseeische Minen gedacht wird. Im Gegensatz zu dem 
beweglichen Torpedo ist die Seemine regelmassig stationar. 
Sie wird unterhalb der Wasserflache durch einen Anker 
festgehalten und ist an den bestimmten Standort gebunden. 
Sie setzt also Ankergrund voraus. Der Anlageplan pflegt 
auf einer Karte fixiert zu werden, so dass sie im Falle der 
Entbehrlichkeit wieder auf genommen werden kann. Im All- 
gemeinen werden die Minen in der Form eines schachbrett- 
artigen Feldes * so ausgestreut, dass ein etwa passierendes 
Schiff sie beruhren muss. Sie sind entweder Beobachtungs- 
minen (abhangige), die vom Ufer aus in dem Augenblick, wo 
sich ein Schiff iiber ihnen befindet, zur Detonation gebracht 
werden ; oder sie sind Contactminen (unabhangige), d. h. mit 
Zundapparaten versehen, welche die Entziindung der 
Sprengmasse ' selbstatig herbeiflihren, sobald ein Schiff 
gegen sie stosst. 

Dass in dem russisch-japanischen Kriege von 1904-5 das 
Kriegsmittel der Minenlegung auf beiden Seiten zu ausge- 
dehnter Verwendung kam,t kann nach den Erfahrungen, 
die in den letzten Seekriegen damit gemacht waren, nicht 
Wunder nehmen. Ja, in dem ersten Akt des welthis- 
torischen Dramas, das wir erlebt haben, beim Kampfe 
um Port Arthur, trug der Seekrieg zu einem wesentlichen 
Teil den Charakter eines Minenkrieges. Schon am 2 
Februar 1904, wenige Tage nach Ausbruch des Krieges, 
geriet der russische Dampfer Jenissei in der Bucht von 
Talienwan beim Streuen von Minen selbst auf eine Mine 
und sank. Die Japaner ihrerseits suchten immer wieder 
die schmale Einfahrt zu dem Hafen von Port Arthur 
durch Minen zu sperren, nachdem Sperren durch Stein- 
schiffe nicht gegliickt waren. Handelte es sich doch fiir 
sie darum, die russische Flotte in jenem Hafen wo moglich 
bewegunsunfahig zu machen, dadurch freie Hand auf der 
See zu bekommen und ungehindert Truppen und Vorrate 
von ihrem Inselreich auf das Festland werfen zu konnen. 
Ihre Versuche auch auf der Aussenreede von Port Arthur 
Minenfelder zu legen, fiihrten zu heftigen Kampfen mit 
der russischen Torpedobootsflottille. Am 12 April 1904, 
stiess das russische Flaggschiff Petropawlowsk, aJs es der 
japanischen Uebermacht weichend den Hafen wieder 
erreichen woUte, auf eine Mine und ging in zwei Minuten 

* Max Foss, Der Seekrieg (1904), p. 109. 

f " Die Zahl der auf beiden Seiten gelegten Minen ist nicht bekannt, 
geht aber sicher in die Tausende " ; so bemerkt L. Riess, Ma/rine- 
Bundsohau, XVII. (1906), p. 1319. 
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unter, wobei der Admiral Makarow den Tod in den 
Wellen fand.* 

Am 15 Mai 1904, fand dann jenes Ereignis 8tatt,t 
das plotzlich die volkerrechtliche Frage, auf die ich hier 
eingehe, hat aufwerfen lassen. 

Auch den Eussen namlich war es gelungen, einen Giirtel 
von Minen um die Kiiste von Kwantung, der Halbinsel, auf 
welcher Port Arthur liegt, zu ziehn. Es wird berichtet, 
dass ihre Schiffe allein in der Petschih-Strasse zwischen dem 
Vorgebirge Ljaotischan und den Miautau-inseln, welche sie 
irrtiimHch fiir den Flottenstutzpunkt der Japaner hielten — 
die Strasse ist 74 km. breit — 690 Contactminen verankert 
hatten.l Die Kerr-bai, die Bai von Talienwan, die ganze 
Kiiste von Dalni bis zur Taho-bai, dann im Nordwesten von 
Port Arthur die Tauben- und Luisa-bai waren mit dichten 
Minensperren belegt.§ Diese Sperren brachten die Flotte 
Togo's in ernstliche Gefehr, legten ihr die grosste Vorsicht 
auf und bereiteten ihren Fahirten erheblichen Zeitverlust. 
Den Japanem muste daran liegen, die ausgelegten Minen-' 
felder zu beseitigen, eine gefahrliche, ohne Verlust nicht zu 
losende Aufgabe. Beim Minensuchen gingen mehrere ihrer 
Schifife zu Grunde. Der schwerste Verlust traf sie, als bei 
einer in die Petschili-strasse unternommenen Kreuzerfahrt 
am Vormittag des 15 Mai eines ihrer besten Schiffe, das 
Linienschiff Hatsuse auf eine Mine geriet. In wenigen 
Minuten ging es unter. Von der 780 Mann starken Besatz- 
ung ertranken 500 Mann. Die Stelle lag nach dem 
Bericht des Admirals Togo 10 Seemeilen von Festlande 
entfemt.il 

Der Vorfall machte in der ganzen civilisierten Welt ein 
gewaltiges Aufsehn. Er rief zugleich eine anhaltende 
Beunruhigung hervor, deren Ausgangspunkt die Sorge um 
die Sicherheit der neutralen Schiffahrt war. Namentlich 
die englische wie die amerikanische Presse erwarb sich das 
Verdienst auf die rechtliche Seite des Vorgangs aufmerksam 
zu machen. Entriistet fragte man, ob es zulassig sei die 

* Immanuel, Der russisch-japaniscJie Krieg in militariacher wnd 
poUtischer Beziehung dargeatellty II. (1905), p. 40. 

f Immanuel, a. a. C, IV. (1905), p. 62 ; hier auch eine Kartenskizze. 

I Immanuel, a. a. 0., IV., p. 62. 

§ T. J. Lawrence, Wa/r a/nd Neutrality in the Far East (2nd ed., 1904. 
p. 99), weiss zu berichten, dass das am 2 Februar 1904 untergegangene 
rassische Schiff Jenissei allein in der Dalny-bai 389 Minen gelegt hatte. 

II Die Angabe von Schticking, s.u. N. 16, sie ware nicht 10 Seemeilen, 
Bondem nur 10 km. von Port Arthur entfemt gewesen, habe ich nirgends, 
auch nicht in den Zeitungen, best^ltigt gefunden. 
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ofifene See in ein Minenfeld zu verwandeln und damit im 
Seekriege neutrale Schiffe nicht anders wie kriegfiihrende zu 
stellen ? Einer der Ersten, der das Wort ergriff, war eine 
der vomehmsten Autoritaten der englischen Volkerrechts- 
wissenschaft, Professor Th. E. Holland von der Universitat 
Oxford. In einem sehr beachteten Briefe an die Times 
vom 23 Mai 1904 * sprach er seine Meinung dahin aus, dass 
die Verwendung von ** mines or other contrivances which 
would without notice render dangerous the navigation of 
the high seas," volkerrechtlich unzulassig sei. Etwas 
ausfiihrlicher ausserte er sich in einem auch auf dem Con- 
tinent bekannt gewordenen Vortrag, den er in der British 
Academy am 12 April 1905 hielt. Hier heisst es, unter 
ausdriicklicher Bezugnahme auf die Belagerung von Port 
Arthur + : — 

**A neutral is at the present day affected with construc- 
tive notice that if he traverses the territorial waters of a belli- 
gerent (which may be taken to extend three miles seaward 
from low-water mark) he may find them infested by mines, 
placed there by one or other belligerent, for purposes of 
attack or defence, and will be without redress should he 
suffer in consequence. It is, on the other hand, equally 
certain that, beyond the three-mile limit, a belligerent has 
no right to resort to secret means of destruction which are 
as likely to prove fatal to neutrals as to his enemy." 

Dem stimmt in eingebender Erorterung zu Professor 
T. J. Lawrence in seinem anregenden Buche : **War and 
Neutrality in the Far East," 1904 (2nd ed.), p. 93 seqq. 
Sachdienliche Pracedenzfalle, so fiihrt er aus, seien nicht 
vorhanden. Soil die Frage nach geltendem intemationalen 
Eecht entschiedeu'werden, so sei auszugehn von der allge- 
mein anerkannten Unterscheidung der "Territorial waters 
of belligerent powers" und den '*high seas." Innerhalb 
der ersteren sei die kriegfiihrende Partei in dem Eechte 
der Minenlegung voUkommen frei und unbeschrankt 
(pp. 93, 103). Selbst wenn eine dort gelegte Mine auf die 
hohe See abgetrieben ware, **it is difficult to say that any 
existing rule of law was broken" (p. 107). Aber auf dem 
offnen Meere bestehe eine solche Befugnis nicht, weil es 
die Heerstrasse der Nationen bilde. Hier concurrierten die 
Eechte der Neutralen mit denen der Kriegfiihrenden. Mit 

'1= Wochenausgahe vom 27 Mai, 1904, p. 340. 

\ Proceedings of the British Academy , 1904, vol. ii. : Neutral Duties 
in a Maritime War, as. illustrated by recent events. — Deutscher Auszug 
in der Marine-EundschaUf XVI., p. 1600, 
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der Gestattung von unsichtbaren Kriegsmitteln sei die 
Sicherheit des neutralen Seeverkehrs nicht zu vereinigen. 
*' The right to fight at sea must be limited to fighting by 
open and avoidable means" (p. 106). Dies gelte selbst fur 
die Abwehr eines Bombardements durch feindliche Schiffe 
(pp. 107, 108). Doch erklart sich Lawrence gegen die AUge- 
meingiltigkeit der Dreimeilenzone als der volkerrechtlichen 
Abgrenzung der Territorialgewasser (p. 109). 

In Amerika sprach sich Professor T. Basset Moore von 
der Columbia Universitat dahin aus : * ** As these mines 
were deliberately floated into waters where they were 
liable to endanger neutral ships, the act is undoubtedly 
inadmissible." 

Professor Th. Woolsey von der Yale Universitat ausserte 
sich dahin f : * * That mines, whether anchored or intentionally 
set adrift in the straits of Petchili beyond the coast sea- 
limit, constitute an indiscriminate attack upon neutrals and 
belligerents and are therefore illegitimate." 

Zwei Punkte sind es, die in alien diesen Ausfiihrungen 
einigermassen aufifallen. Von der MogHchkeit, dass der 
unmittelbare Kriegsschauplatz, dass das Schlachtfeld sich auf 
offner See, jenseits der territorialen Meereszone befindet, oder 
dass es von hier aus sich auch dorthin erstreckt, wird nicht 
gesprochen. Immerhin findet sich bei Lawrence (p. 105) die 
Bemerkung, dass Seeminen ** shall prove a lasting danger 
to neutral vessels, when no measures of active hostility are 
going on in the neighbourhood to act as a warning against 
approach." Und weiter wird gesagt (p. 106) : '* Neutrals 
must be protected against the use of means of destruction 
which would do away with security of navigation, when 
issue of battle was not openly joined to be a sign to all and 
sundry that they approached the spot at their peril." Also, 
BO wird man schliessen miissen, wenn die Neutralen hinlang- 
lich gewarnt, oder gesichert sind, so wiirde die Verwendung 
des nur dem Feinde geltenden Kriegsmittels auch jenseits 
der Kiistengewasser nicht ausgeschlossen sein. 

Au£fallend sodann ist ein zweiter Punkt. Nach den 
angefiihrten Meinungen konnte dem Kriegfiihrenden fiir 
die Veranstaltungen, die er in seinen oder des Feindes 
Hoheitsgewassem trifft, nicht die geringste Verantwort- 
lichkeit gegeniiber den Neutralen zur Last fallen. Er 
konnte also von dort aus das offene Meer mit frei 

* AngefUbrt bei Smith and Sibley, International Law as interpreted 
during the Buaao' Japanese War (1905), p. 96. 
\ Times, a.a. 0., p. 345. 
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treibenden Minen verseuchen ; und wenn er etwa dort 
bei Anlage von Minenfeldern fahrlassig zu Werke ginge, 
so wiirde ihn im Falle, dass neutrale Schifife dadurch 
zu Schaden kamen, eine Haftung nicht treffen. Dies ist 
eine bedenkliche Auf stellung. Mit dem der neutralen Flagge 
anerkanntenuassen zustehenden Becbte auf Passage durcb 
die Kiistengewasser der Belligerenten lasst sie sicb nicht 
wohl in Einklang bringen. 

Es mogen Erwagungen dieser Art gewesen sein, welche 
die Theorie des belgischen Juristen Nys ("Le Droit 
international," 1906, III., 1, p. 248) beeinflusst haben. Nach 
seiner Ansicht steht es der kriegfuhrenden Partei zu, im 
eigenem Ktistenmeer Minen, feste oder treibende, auszu- 
streuen. Doch ist den Neutralen Notifikation zu geben. ' 
Dagegen im feindlichen Kiistenmeer ist Minenlegung gegen 
feindliche Schiffe statthaft, gegen neutrale Schiffe nicht. 
Immer aber haftet sie, wenn Minen auf das offene Meer 
abgetrieben werden und neutrale Fahrzeuge durch deren 
Explosion beschadigt werden. Auf der hohen See ist die 
Auslegung von Treibminen widerrechtHch ; ob dies auch 
von verankerten Minen gilt, wird nicht ausdriicklich gesagt. 

Alle diese Meinungen, wie verschieden sie auch im Einzel- 
nen niianciert sein mogen, stimmen darin iiberein, dass sie 
dem neuen Kriegsmittel jedenfalls auf hoher See die Verwend- 
barkeit versagt wissen woUen. Der Grand ist, dass es den 
neutralen Schiffahrtsverkehr gefahrde. Diese Behauptung 
hat indessen, soweit sie sich auf das tatsachlich geltende 
internationale Eecht beruft, einen sehr entschiedenen 
Widerspruch gefunden. 

So heisst es in dem neuesten Lehrbuch des Volkerrechts, 
das Professor v. Liszt von der Universitat zu Berlin verfasst 
hat,* f olgendermassen : **Da auch die hohe See zum 
Kriegsschauplatz gehort, konnen die Kriegfuhrenden hier 
alle ihnen erforderlich erscheinenden Angriffs- und Verteidi- 
gungshandlungen vornehmen, mogen diese auch, wie das 
Legen von Seeminen, dem neutralen Handel beschwerlich 
fallen.'* Und in dem namlichen Sinne haben sich zwei 
jiingere ausgezeichnete Volkerrechtslehrer ausgesprochen, die 
den Gegenstand in specieller Untersuchung behandelt haben: 
die Professoren Schiicking t in Marburg and Liepmann 

* V. Liszt, Da8 Volkerrecht systemaiisch dargeateUt, 4a, 1906, § 40. 

f Schticking, Die Verivendung von Minen im Seekrieg ; Niemejer's 
Zeitschrift fUr i/ntemationalee Pri/vat- vmd OffentUches Recht, JvVI. 
(1906), 121. Derselbe, in der Deutachen Juriaten-Zeitimg , XI. (1906), 
1058. ^ 
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in Kiel.* Beide vermissen eine hinreichende Begriindung 
fiir die mehrfach gehorte apodiktische Behauptung, dass 
auf dem freien Meere jede Minenlegung unter alien 
Umstanden und grundsatzlich ausgeschlossen sei. Sie 
verweisen darauf , dass Seeminen an sich doch nun einmal 
erlaubte Waffen seien. Sie machen geltend, dass das Meer 
in alien seinen Teilen als Kriegsschauplatz, nirgends als 
nentrales oder befriedetes Gebiet in Betracht komme, dass 
demnach die Belligerenten dort Angriflfs- wie Verteidigungs- 
anstalten vornehmen diirfen. Sie berufen sich darauf, dass 
Blockadegeschwader nicht bloss im Ktistenmeer, sondem 
auch in Kiistennahe jenseits der Territorialgewasser 
stationieren diirfen. Die kriegerische Notwendigkeit, les 
necessites de la guerre, wie der Haager Vertrag vom 
29 Juli 1899 sagt, miisten von alien raumlich Betroffenen : 
im Landkrieg von der friedlichen Bevolkerung, im 
Seekriege von der friedlichen Handelsschiffahrt getragen 
werden. 

Auch ein sehr beachtenswerter anonymer Aufsatz : " Fragen 
des Seekriegsrechts,'* der sich in dem Jahrbuch fiir Deutsch- 
lands Seeinteressen von Nauticus, VII. Jahrgang, 1905, 
findet, geht in interessanter Erorterung auf die seerechtliche 
Frage ein.t Er bespricht den fiir die Kriegfiihrung zur See 
massgebenden Unterschied zwischen Hoheitsgew^assem und 
der freien See und hebt hervor, dass dort den Kriegfiihrenden, 
dem das Ufer gehort, ebenso wie seinem Feinde alle Massnah* 
men freistanden, die der Krieg anrat. So batten Russen und 
Japaner mit Minen, Torpedos und versenkten Dampfern 
die Gewasser um Port Arthur verseucht, und fiir den Bereich 
der Dreimeilengrenze werde ihnen das Eecht dazu nicht 
streitig gemacht. ** Anders Hegt die Sache, sobald der- 
artige Hindemisse in der freien See gelegt werden ; denn 
die berechtigten Interessen der neutralen Schififahrt werden 
dadurch empfindlich geschadigt, vielleicht ganz unter- 
bunden. Grundsatzlich und ausnahmslos eine solche Hand- 
lungsweise zu verdammen, wird nicht angangig sein, weil 
auch aus einer Schlacht auf hoher See fehlgegangene 
Torpedos oder ausgeworfene Minen iibrig bleiben konnten, 
ohne dass man den Kampfenden einen Vorwurf daraus 
machen diirfte.t Aber zunachst wird fiir jeden einem 

* Liepmann in : 2tmi XXVIII. deutschen Juristentage, Festgabe 
(1906), 148. 

t p. 284. 

I Aehnlich spricht sich aus v. Stengel, Die Entwickhmg des Kriegs- 
rechtst in Marine-Bundschau, XVI. (1906), 287. 
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neutralen Schiffe zugefiigten Schaden wohl eine unbedingte 
Ersatzpflicht anerkannt werden konnen, die freilich leichter 
in der Theorie als praktisch festzustellen ist ; und dann 
scheint bei alien Staaten die Neigung vorhanden zu sein, in 
der freien See den Gebrauch jener gefahrlichen Kriegsmittel 
auf den unmittelbar wirkenden Angriflf zu beschranken." 

Von erheblichem Interesse ist es endlich die Stellung zu 
vergleicben, welcbe das Institut de Droit International zu 
der Angelegenheit einnimmt. Sie ist zum Ausdruck gekom- 
men in den Eesolutionen, welche so eben in der Sitzung zu 
Gent (September 1906) auf Grund eines eingehenden 
dartiber erstatteten Beriehts des Professors Kebedgy zu 
Bern gefasst worden sind. Sie lauten folgendermassen : — 

I. II est interdit de poser en pleine mer des mines fixes 
ou flottantes. 

II. Les bellig^rants peuvent poser des mines dans leurs 
eaux territoriales ou dans celles de Tennemi, k I'exception de 
mines flottantes ou de mines fixes susceptibles de causer, 
par leur d6placement, un danger pour la navigation en 
dehors des eaux des bellig^rants. 

III. 1. II en est de m§me des Etats neutres qui vou- 
draient placer dans leurs eaux des engins pour emp^cher la 
violation de leur neutrality. 

2. Mais les Etats neutres ne peuvent placer de telles 
mines dans le passage des detroits qui conduisent dans une 
mer ouverte. 

IV. L'obligation de la notification incombe k TEtat bel- 
lig^rant aussi bien qu*i TEtat neutre. 

V. La violation de Tune des rfegles qui pr^c^dent en- 
tralne la responsabilit6 de TEtat fautif. 

Es werden diese Satze in Vorschlag gebracht, um den 
Inhalt einer klinftigen " R^glementation internationale de 
Tusage des mines sous-marines et des torpilles auto- 
matiques'* zu bilden. Ihre Textierung wird als eine 
vorlaufige bezeichnet. Behufs ihrer Wiirdigung wird es 
sich zunachst fragen, in wieweit sie in dem anerkannten 
Volkerrecht eine hinreichende Deckung finden? 

Indem ich es unternehme diese Erage zu beantworten,* 



^ Von weiteren Meiniingsausserungen mogen noch hervorgehoben 
werden : F. Lentner, Das Becht im Kriege (ISfiSo), p. 84 ; " Wasserminen 
Bind in volkerrechtlicher Beziehung wie die Erdminen zu beurteilen ; nur 
diirfen sie nicht zur Blockierung verwendet und in neutralen Gewassern 
versenkt werden." E. Rosse, Gwide International de Comma/ndant de 
Bdtiment de Gtcerre (1891), p. 119: Ein Protest gegen Torpilles ou 
mines-sous-marines sei utopistisch. Pillet, Les Lois actuelles de la 
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mochte ich hervorheben, dass dieselbe eine rein juristische 

ist, welche ohne jede Beimischung politischer Erwagungen 

Oder Gesichtspunkte, Niemandem zu Liebe und zu Leide, 

lediglich mit Eechtsgriinden ihre Losung zu finden hat. 

Unser Volkerrecht — ^wir kennen AUe seine Schwachen und 

Unzulanglichkeiten — ^ist nicht bloss ein Conglomerat 

vereinzelter und liickenhafter Eegeln, sondern eine 

Kechtsordnung, ein System, genotigt und befahigt jedes 

neu hinzutretende Interesse des internationalen Verbandes 

zu erfassen und zu umspannen. Zugleich mit dem Aufkom- 

men eines neuen die Staatengemeinschaft beriihrenden 

Tatbestandes hat die Wissenschaft mit ihren Mitteln am 

Weiterbau der iiberkommenen Ordnung zu arbeiten. Nur 

freilich beschrankt sie sich nicht darauf , neue Probleme, fiir 

die es noch keine Pracedenzfalle gibt, unter die zutreflfenden 

juristischen Kategorieen zu bringen. Von jeher ist es 

der hohe Beruf der Volkerrechtswissenschaft gewesen, 

das Eechtsbewusstsein der Nationen mit volkerreeht- 

lichen Anschauungen zu erfiillen und damit fiir Befesti- 

gung, Erweiterung und VervoUkommnung der bestehenden 

Satze schopferisch zu wirken. Ich versuche nicht 

bloss festzustellen, was Eechtens ist in der vorlie- 

genden Angelegenheit, sondern auch vorzuschlagen, was 

Eechtens sein soUte. Dass aber diese Angelegenheit 

von hoher Aktualitat ist, wird nicht in Abrede zu stellen 

sein. Die G^schichte, wie ich sie eben entwickelte, zeigt, 

dass die Minentechnik bei den seemachtigen Nationen 

sich in fortschreitender Entwicklung befindet. Ihre 

VervoUkommnimg bedeutet einen weiteren Schritt auf 

dem Wege, die militarischen Mittel zur Schadigung des 

Kriegsfeindes im Seekriege zu vergrossern. Wir mlissen 

den Gedanken uns gegenwartig halten, dass die gesteigerte 

Intensitat der Kriegfiihrung dazu dient, dass der Zweck des 

Krieges, als des nicht zu ersetzenden aussersten Mittels, 

Guerre (2nd ^d., 1901), p. 114: " L'usage de torpilles flottantes et 
snsceptioles de faire explosion au simple choc doit etre absolument con- 
damn^." Der Biiaaische-Japanische Krieg, in Beihefte vor Marine- 
Bundschau (1904), p. 106 : "Eine Gefahr fiir Schiflfe neutraler Nationen 
ist ohne Zweifel vorhanden, aber ausser Ersatzpflicht fiir Material verluste 
wird sich seitens der EriegfUhrenden kaum etwas erreichen lassen." 
Smith and Sibley, International Law aa interpreted during the Biisao- 
Japa/nese War (1905), p. 86. Pradier-Fod^r^, Traite de Droit Inter- 
national Public, VIII. (1906), pp. 808, 488 : " Ces engins de guerre, dont 
Tusage est condanm^ par Thtimanit^, mais licite d'apr^s le droit inter- 
national." L. Biess, Die Storungen der neutralen Schiffahrt im 
BussiachrJapcmiachen Kriege, in Ma/nne-Bundschan^ XVII. (1906), 
p. 1319. 
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einen unhaltbar gewordenen Friedenszustand auf neuer 
Grundlage herzustellen, schneller, sicherer, durchgreifender 
erreicht werde. Und es kann nicht fliglich bezweifelt 
werden, dass die technischen Verbesserungen im Kriegs- 
wesen tatsachlich den Erfolg haben, bei den Nationen die 
Neigung zur Kriegfiihrung, die Dauer der Kriege und 
schliesslich doch auch die Zahl der menschlichen Kriegsopfer 
zu vermindem. 

Ueber den Ausgangspunkt, den die Losung der gestellten 
Frage zu nehmen hat, wird kein Zweifel bestehn. Es kann 
unter keinen Umstanden statthaft sein, im Seekriege unter- 
seeische Sprengkorper gegen die Kriegsschifife des Feindes in 
der Art zu verwenden, dass sie dem Spiel der Wellen 
preisgegeben, von Wind und Stromungen, von Flut und 
Ebbe bin und her geworfen, mit einer zeitlich und ortlich 
unberechenbaren Wirkung frei auf dem Meere treiben. 
Eine solche Kriegfiihrung stande in der Tat in Widerspruch 
mit einem Grundrecht der internationalen Gemeinschaft, 
mit der Freiheit der See. Denn dieses Axiom hat doch nicht 
bloss eine negative Bedeutung, nicht bloss den kahlen Sinn, 
dass das Weltmeer staatenlos ist und nicht occupiert werden 
kann. Der Satz will sagen, dass die See das gemeinsame 
Verkehrs- und Nutzungsgebiet aller Nationen bildet. Jedes 
Unternehmen die Sicherheit der Seeschifffahrt zu beein- 
trachtigen, zu storen, zu unterbinden gilt uns als ein Attentat 
wider das Volkerrecht, ist ein volkerrechtliches Delikt mit 
alien Eechtsfolgen eines solchen. Und dies muss vor 
AUem gelten von solchen Hindemissen, die dem allgemeinen 
Seeverkehr ledighch in der Absicht bereitet werden, dass 
der Kriegsfeind Schaden leide. 

Hienach wird man jedenfalls sagen miissen, dass es 
volkerrechtswidrig ist Seeminen auszuwerfen, welche 
geeignet sind auch ausserhalb des maritimen Kaijipffeldes 
und ausserhalb der Kampfzeit die Schifff ahrt zu schadigen 
und zu hemmen. Dies muss aber selbst dann gelten, wenn 
die Operation nicht auf der hohen See, sondem im eigenen 
Oder feindlichen Territorialwasser bewirkt wird. Nicht 
minder ist es dem neutralen Staat verwehrt zur Sicherung 
seines Kiistenmeeres gegen militarische Expeditionen der 
Belligerenten von einem so gefahrlichen Schutzmittel 
Gebrauch zu machen. Das Weltmeer ist in alien seinen 
Teilen eine rechtliche Einheit, es ist nirgends, auch in 
Klistennahe nicht, Territorium. Und selbst in Binnenge- 
wassem, die in einer natiirlichen Verbindung mit dem Meere 
stehen, also fiir Strommiindungen und Baien darf ein 
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Kriegsmittel nicht geduldet werden, das im Stande ist die 
vorliegenden Meereszonen dauemd zu verseuchen. 

Seeminen von der geschildertenBeschaffenheit pflegen als 
treibende (mines flottantes, floating mines) bezeichnet und den 
die Eegel bildenden verankerten Minen gegeniiber gestellt zu 
werden. Im Amerikanischen Secessionskriege kamen auch 
Treibminen **der verschiedensten Art" zur Verwendung.* 
Namentlich geschah dies seitens der Nordstaaten behufs 
ZerstorungfeindlicherHafen-oder Stromsperren. DerErfolg 
war, wie berichtet wird, von Hause aus hochst zweifelhaft, 
da es der Stromung iiberlassen werden muste, dieselben an 
das ausersehene Schiff heranzubringen. Ob im jiingsten 
Russisch-Japanischen Kriege mit treibenden Minen operiert 
werden ist, lasst sich mit voller Bestimmtheit bis jetzt nicht 
angeben. Dass der Verdacht in weiten Kreisen, namentlich 
in den Hafenorten, die dem Kriegstheater zunachst lagen, 
bestanden hat, kann freilich nicht in Abrede gestellt werden. 
Indessen mochte ich mich mit meinem englischen Fach- 
genossen Lawrence + dahin aussprechen, dass positive 
Momente, die ihn bestatigten, nicht beigebracht worden 
sind. Auch mochte eine gewisse Wahrscheinlichkeit dagegen 
sprechen. Denn Minen wurden in einem und demselben 
Seebereich sowohl von Japanern als auch von Russen 
gelegt. Dass die Kriegfiihrenden in den Kampfen um Port 
Arthur zu einem Verfahren geschritten waren, das unter 
alien Umstanden auch fiir die eigenen Kriegschiffe sich als 
hochst gefahrlich heraustellen muste, ist ohne Weiteres 
nicht anzunehmen, Allerdings wird, wie nicht verschwie- 
gen werden kann, von einem Vorgange berichtet, der 
jenen Verdacht als nicht ganz unbegriindet erscheinen lasst. 
Es handelt sich hiebei um einen im offenen Kampf e bewirkten 
Akt. Die Berichte gehen dahin, t dass in der Seeschlacht 
vom 10 August 1904, in jenem von den Eussen herbeige- 
fiihrten Verzweiflungskampf, der iiber das Schicksal ihrer 
Port Arthur-flotte entschied, japanische Torpedobootszer- 
storer den zur Flucht nach Wladiwostok ausweichenden 
russischen Kriegsschiflfen, im Kurs derselben, vor ihnen her- 
laufend Minen entgegengeworfen, oder gar nach einer 
anderen Lesung durch chinesische Dschunken batten ent- 
gegen werfen lassen, um sie aufzuhalten. Indessen ob und 

* Vgl. V. Ehrenkrook, a. a. 0., p. 48, sub 4. 

t Lawrence, a. a. 0., pp. 100, 108. 

I Immanuel, a. a.O., IV. 71. Schticking, a. a. 0., pp. 188, 136. Ein 
italienischer Bericht in der Bivista maritima, 1905, p. 515, spricht von 
" mine galleggiante.*' 
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inwieweit diese Nachrichten begrimdet sind und von 
welcher Beschaffenheit die damals ausgestreuten Seeminen 
waren, ist zur Zeit nicht festgestellt. 

Jedoch, wie es sich auch damit verhalten haben'mag, 
jedenfalls haben die Japaner nach jener Schlacht, die sie 
zu Herren auf der See machte, grosse Sorgfalt an den Tag 
gelegt, die Seeminen auf den ehemaligen Kampfplatzen 
aufzunehmen odqr zur Explosion zu bringen.* Auch die 
Chinesen haben auf Ansuchen der Machte wiederholt 
Kriegs- und Handelsschiffe ausgesandt, um eine Absuchung 
vorzunehmen. Nicht minder wurde nach dem Friedens- 
schlusse von den Kussen, auf Grund der ihnen von japanischer 
Seite gemachten Mitteilungen tiber die Lage der vor Wladi- 
wostok verankert gewesenen Minen, die Auffischung dieser 
Schiflfahrtshindernisse betrieben. Ganz ist die Aufgabe bis 
auf den heutigen Tag noch nicht gelost worden. Bis auf die 
Gegenwart gelangen Nachrichten nach Europa von schweren 
Ungliicksfallen, von welchen dort verkehrende Handels- und 
Passagierschiflfe betroffen werden. t Der so eben ausgegebene 
Jahresbericht des Vereins Hamburger Eeeder fiir 1905-6 
erhebt die Klage: "Die wahrend des russisch-japanischen 
Krieges in den dortigen Gewassern teils noch Hegenden, teils 
umhertreibenden Minen bilden noch immer eine emste 
Gefahr fiir die Schiflfahrt ; es ist in hohem Grade bedauer- 
Hch, dass nicht schon langst grundUche Anstalten getroflfen 
sind, dieselben zu beseitigen/' Es ware von Interesse 
festzustellen, woher wohl diese hienach noch immer in 
erhebhcher Anzahl frei schwimmenden Minen stammen? 
Hat die Annahme, dass sie vorsatzlich geworfen seien, wie 
so eben ausgefiihrt, zunachst als ausgeschlossen zu gelten, 
so bleibt nur die Vermutung ubrig, dass schlechte Beschaf- 
fenheit der Apparate, oder dass schlechte oder schlecht gewor- 
dene Verankerung die Ursache gewesen sind, dass sie sich 
von den Minenfeldem getrennt haben. 

Dass nun ein solcher Zustand geradezu unertraglich ist, 
bedarf keiner Ausfiihrung. Wie es auch mit verankerten 
Minen stehen moge, die Seemine darf nicht zu einer Waffe 
werden, welche selbst weitab von dem Kriegstheater, selbsfc 
nach Beendigung des Kriegszustandes, mitten im Frieden, 
den allgemeinen Verkehr zur See fort und fort zu behindern 

-'' Immanuel, a. a. 0., IV. p. 62. Schiicking, a. a. 0., p. 148. Riess, 
Die Storungen derneuiralen Schiffahrtim Eussisch-Japanischen Krieges 
Marine-Btmdschau, XVII. (1906), p. 1319. 

f Eine Aufzahlung von Fallen (allein im Mai 1905 deren drei), die sich 
vermehren liesse, bringt M. Merys, La Guerre navale moderne (1906), 
pp. 45, 46. 
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und zu bedrohn vermag. Es ware zu wiinschen, dass die 
bevorstehende Haager Conferenz sich iiber eine Inter- 
nationale Vereinbarung zum Behuf der Ausschliessung von 
Treibminen aus den Kriegsmitteln des Seekriegs schlussig 
machte. Dem volkerrechtlichen Verbot wiirde, wie sonst, 
durch die urkundliche Form der Vorzug der Notorietat und 
der scharferen Pracision gesichert werden. Nur freilich 
bleibt zu erwagen, dass das Verdikt die nicht verankerten 
Minen doch nur insoweit treflfen konnte,* als sie tatsachlich 
die Eigenschaft haben, nicht bloss die Schiflfe des Kriegs- 
gegners sondern auch die der neutralen Flaggen zu 
ge'fahrden. Sollte es technisch moglich sein, ihnen eine 
Einrichtung zu geben, wodurch ihre zerstorende Kraft auf 
eine kurze, vorher zu berechnende Zeit beschrankt wiirde, 
so ware die Gefahr, die sie bereiten, eine erheblich gemin- 
derte. Im amerikanischen Biirgerkriege ist von derartigen 
Treibminen Gebrauch gemacht worden.t Die Frage, ob 
die Construktion einer Seemine, die jenen Auforderung 
entsprache, moglich ware, ist eine technische.I Wird sie 
bejaht, dann konnte das vorgeschlagene Verbot freilich kein 
absolutes sein. Kurzlebige Treibminen wiirden volker- 
rechtlich nicht anders zu beurteilen sein als verankerte 
Minen. Unter den Cautelen und Verantwortlichkeiten, 
mit welchen die Anlage von Minenfeldern auch auf hoher 
See, wie nunmehr auszufiihren sein wird, als zulassig zu 
gelten hat, wiirden derartige frei treibende Minen nicht als 
volkerrechtswidrig zu behandeln sein; freilich nur unter 
Voraussetzung einer Construktion, die sie bei ihrer 
Ausstreuung der Disposition des Minenlegers nicht voUig 
entzieth. 

* Einen ahnlichen Vorbehalt macht Pillet, Les Lois actuelles de la 
Guerre (2* ed., 1901), p. 114 : " Tant qu'on n'aura pas trouv^ le moyen 
d'en limiter Teflfet aux seuls navires que I'usage de guerre permet de 
d^truire et de couler, ils devront passer pour illicites ; meme s'ils ^taient 
places dans les eaux territoriales d'un belligerant." 

t Vgl. V. Ehrenkrook, a. a. 0., p. 48, sub. 4, lit. c. 

I Von Interesse sind die Anregungen, die neuerdings ein franzosischer 
MarineofiEizier, M. M^rys, La Guerre navale modeme (1906), p. 45, giebt ; 
Es sei, so ftihrt er aus, eine vergebliche Hofi&iung die Minenlegung aus 
dem Kriegsgebrauch verschwinden zu lassen. Ihr sei es beschieden in 
kiinftigen Seekriegen eine grosse RoUe zu spielen. Aber " il faut com- 
mencer par la rendre admissible, m^me sem^e en haute mer, en limitant 
k Yolont^ la dur^e pendant laquelle elle reste dangereuse." Bei Minen, 
welche ausgelegt werden " pour d^fendre des passes " handle es sich 
darum die Technik des Festlegens zu verbessern. Fiir " torpilles 
flottantes ou d^rivantes " sei unumganglich ^' un m^canisme special 
pour pr^venir les objections des neutres." 
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Handelt es sich nach alledem bei Treibminen um eine 
Angelegenheit, die, wenigstens bis jetzt, ein* unmittelbares 
volkerrechtliches Interesse doch wohl nicht gehabt hat, 
so ist nunmehr die Frage der rechtlichen Verwendbarkeit 
ordnungsmassig gelegter Minen durch die Vorgange des 
jiingsten Kxieges zu erheblicher praktischer Bedeutung 
gelangt. Die Zulassigkeit der Aniage von Minenfeldern 
bildet, wie gezeigt worden, den Gegenstand einer mit Leb- 
haftigkeit gefiihrten Controverse, bei welcher die Meinungen 
sich ziemlich schroff gegeniiberstehn. In deren Mittelpunkt 
steht die Frage nach der Eechtmassigkeit des Kriegsmittels 
auf hoher See. Dass innerhalb der Territorialgewasser des 
eignen und des gegnerischen Staats seine Verwendung an 
sich frei ist, pflegt nicht bestritten zu werden. 

Von vomeherein mochte ich nun darauf hinweisen, dass 
der vielgehorten Distinction zwischen dem freien, offenen 
Meere und dem Kiistenmeer ein massgebender Wert fiir die 
voriiegende Eechtsfrage nicht beigemessen werden kann. 
Und wenn gar die Unterscheidung dahin specialisiert wird, 
dass die Massregel zulassig sei nur innerhalb der Dreimeilen- 
zone, dass sie aber jenseits dieser Grenze absolut volker- 
rechtswidrig sei, so kann dem nicht zugestimmt werden. 
Die LegaUtat der Kampfart von einer derartigen orthchen 
Diflferenzierung abhangig zu machen, dazu giebt das be- 
stehende intemationale Recht keinen hinreichenden Anhalt. 

Gewiss, die Dreimeilenzone, also derjenige Teil des 
Weltmeers, der durch eine der Kiistenlinie bei Niedrigwasser- 
stand parallel laufende Linie im Abstand von drei Seemeilen, 
die Meile zu 1852 m., eingegrenzt wird und in dieser Ein- 
grenzung einer souveranen Hoheit des Uf erstaats unterworfen 
ist, spielt eine grosse EoUe im Volkerrecht. Eine solche 
Hoheitsgrenze auf See ist in einer Eeihe von Staatsvertragen 
zum Schutze von Interessen des friedlichen Verkehrs 
vereinbart worden. Auch Gesetze und Verordnungen der 
Uferstaaten haben sie vielfach angenommen, insbesondere 
behuf s rechtlicher Ordnung einzelner concreter Verhaltnisse, 
also des nationalen Fischereirechts, sowie fiir die raumliche 
Bemessung gerichtlicher, pohzeilicher, finanzrechtlicher 
Zustandigkeiten. Aber eine gemeinrechtliche Autoritat 
kommt ihr keineswegs zu.* In dem jiingsten einschlagenden 
volkerrechtlichen Prajudiz, namlich in dem Schiedspruch, 

* So auch von englischen Autoritaten, gegen Holland, s. o. N. 10, 
Lawrence, a. a. 0., 109. Desgleichen: Smith and Sibley, International 
La/w as interj>reted during Buaso-Japam^e War (1905), p. 96. 
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ergangen in der britisch-niederlandischen Streitsache be- 
treffend dass Schiflf Costarica Packet vom 25 Februar 1897, 
ist ihr die Anerkennung versagt worden.*. Soweit eine 
vertragsmassige Fixierung nicht erfolgt ist, gilt auch heute 
noch der alte Satz des Volkerrechts, dass jeder Staat befugt 
ist, nach Massgabe seines Landesrechts seine Hoheitsgrenze 
in die See soweit hinauszuschieben, als er sie vom Strande 
aus zu schiitzen vermag. In diesem Sinne erstreckt sich das 
Territorialmeer, oder, wie wir Deutsche zu sagen vorziehn, 
das Kiistenmeer, bis auf Kanonenschussweite. Der Satz 
ist von hochstem Wert ftir die Befugnis der neutralen 
Maehte im Seekriege ihre Neutralitat gegen das Uebergreifen 
militarischer Feindseligkeiten auf ihr Land- und Wasser- 
gebiet zu schiitzen. Freilich legt er ihnen auch die 
Bchwerwiegende Pflicht auf, diesen Seebezirk nicht zum 
Stutzpunkt militarischer Operationen seitens der Krieg- 
flihrenden werden zu lassen. 

Allerdings hat ja die solchergestalt bestehende Abgrenzung 
des Kiistenmeeres vom offenen Meere ihre bekannte schwache 
Seite, namlich ihre Unbestimmtheit. Aber ich darf mich 
in diesem Zusammenhange des Eingehns auf die vielbe- 
sprochene Frage enthalten. Denn die Bemessung des 
Kiistenmeeres ist fiir das Verhaltnis der Belligerenten zu 
einander ohne Bedeutung. Eine Linie auf der See so 
gezogen, dass auf deren einer Seite gewisse Kriegsmittel 
erlaubt, auf der anderen versagt waren, ist ein Unding. 
Auch das Kiistengewasser ist Meer und ein Kriegsmittel 
auf ihm entweder iiberall gestattet oder tiberall verboten. 
Erfahrungsmassig vollziehn sich die entscheidenden Aktionen 
des Seekrieges zumeist nicht in zu grosser Entfemung von 
der Kiiste. Sie fragen nicht, ob durch das Kriegstheater 
eine Hoheitsgrenze lauft ; es sei denn, dass neutrales 
Hoheitsgebiet ins Spiel kommt. Soweit es technisch 
moglich ist, also Ankergrund vorhanden ist, werden 
kampfende Geschwader gegen einander, wie bisher, so auch 
in Zukunft, wie mit alien anderen Kriegsmitteln, so auch mit 
Seeminen operieren. Soil die Frage beantwortet werden, 
ob diejenige Minensperre, welcher am 15 Mai 1904 das 

* Pasicrisie intemationalef Histoire documentaire des Arbitrages 
intemaHonauXy par H. La Fontaine (1902), p. 510. Vgl. auch die 
Erhebungen uber die Tragweite der Entsoheidungsgrlinde in der 
Streitsache zwischen Grossbritannien und den Y. St. von Amerika 
betreffend das Behringsmeer, Erkenntnis vom 15 August, 1893, Pasicrisie, 
p. 426, von welchen Sir Tho. Barclay Mitteilung gemacht hat, Annuaire 
de VInstitut de Droit international, XIII. ('^894), p. 282, 
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japanische Kriegsschiflf Hatsuse zum Opfer fiel, volkerrechts- 
widrig war, so wiirde ich sie nach Massgabe der bis dahiu 
vorliegenden Materialien zu vemeinen kein Bedenken tragen. 
Das Ereignis fand statt, wie erwahnt, 10 Seemeilen von 
LiautishanPromontory . War das noch Kanonenschussweite ? 
Man konnte zweifeln, es kame darauf an, ob Treffsicherheit 
oder Eeichweite zu unterstellen ist.* Aber die Meerestiefe 
dort wird auf 54 m. angegeben. So weit reichen Ankerketten 
der Minenkorper. Es ist nicht abzusehn, warum die beiden 
Flotten auf einer solchen Wasserflache nicht batten von 
alien ihnen zur Verfiigung stehendenKampfmittelnGebrauch 
machen sollen. Man darf doch nicht ubersehen, dass es sich 
um ein continuierhches Kampfen auf dem gegebenen Kriegs- 
schauplatz handelte, um ein durch Wochen und Monate sich 
fortsetzendes Eingen um die Beherrschung der See. Die 
ganze Strasse von Petschili bildete ein einziges, riesiges 
Schlachtfeld. Fortwahrend kreuzten dort die Kriegsschiffe 
der Japaner und diejenigen der Eussen ; letztere, so lange 
ihnen ein Kreuzen liberhaupt noch moglich war. Sie 
bekampften sich mit dem namlichen Mittel der Minenlegung. 
Mir scheint, dass, wenigstens in dieser Beziehxmg, Eussland 
und Japan sich gegenseitig nichts vorzuwerfen haben. 

Ich komme zum Ergebnis : Ein Volkerrechtssatz, 
wonach kriegfiihrende Machte im Seekampfe jenseits der 
Kanonenschussweite zwar Torpedos verwenden diirften, 
wonach ihnen aber die Verwendung von Minensperren 
dort absolut und ein fiir alle Mai verboten ware, lasst sich 
nicht deducieren. Wollte etwa eine international Kriegs- 
rechtsconferenz eine solche imaginare Grenze auf der 
Meeresflache ziehen, so wiirde diese, wenn es darauf ankame, 
wie ein Spinngewebe zerreissen. Mit solchen Spitzfindig- 
keiten wird man der Majestat des Krieges, in dem Staaten 
um ihre Existenz kampfen, nicht gerecht. Das Meer ist 
frei ; und diese Freiheit kommt im Kriege den streitenden 
Teilen fiir die Ausiibung ihrer gegenseitigen Feindseligkeiten 
zu gute. 

Nur freilich mit der Feststellung, dass es im Seekriege 
grundsatzlich nicht unzulassig ist, Minenfelder auch ausser- 
halb des Kiistenmeers anzulegen, wird offenbar die Eechts- 
frage nicht erledigt. Denn nunmehr erhebt sich das in der 
Literatur so lebhaft geltend gemachte Bedenken, wie denn 
eine solche Befugnis vereinigt werden soil mit dem Eecht 

* Smith and Sibley, a. a. 0., p. 96 bejahen die Trage. Die heutige 
Kanonenschussweite betrage 15 miles, Hatause habe sich in territorialen 
Gewassem befunden. 
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der neutralen Flagge, ibren Seeverkehr auch in Eriegs- 
zeiten iiberallhin fortzufiihren. Dieser Verkehr ist, sofern 
er nicht sich einen Blokaderayon wahlt oder sonst einen 
verfanglichen Character tragt, frei. Dass aber diese 
Freibeit in solcben Bevieren, wo Minen liegen, aucb wenn 
dieselben verankert sind, in erbeblicbem Masse gefabrdet, 
bebindert, aufgebalten wird, ist obne weiteres klar. Und die 
Gefabr wird durcb die Moglicbkeit gesteigert, dass eine 
verankerte Mine durcb feblerbafte Anlage, oder selbst durcb 
Zufall, durcb Wind und Wellen, von ibrem Anker losgerissen, 
auf oder unter der Wasserflacbe ins Treiben kommt, also 
sicb in eine Treibmine tatsacblicb verwandelt. SoUten 
wirklicb dritte Macbte durcb den Hinweis auf die Legalitat 
des Eriegsmittels in eine Lage gebracbt werden konnen, 
welcbe scbliesslicb jeden Unterscbied zwiscben neutralen und 
feindlicben Scbififen ausloscben wiirde ? 

Erst bier beginnt das eigentlicbe Problem. 

Icb mocbte ein Beispiel anfiibren. Gesetzt den Fall, 
jene unterseeiscbe Mine, welcbe am 16. Mai 1904 dem 
japaniscben Eriegsscbiff den Untergang bereitete, batte 
einen von weitber kommenden, in voUer Unkenntnis der 
Sacblage die verseucbten Gewasser durcbfabrenden engli- 
Bcben oder deutscben Fracbt-oder Fassagierdampfer vernicbtet 
oder bescbadigt. Dergleicben ist erfreulicberweise, soweit 
bekannt, nicbt vorgekommen. Aber die Moglicbkeit lag 
nabe; um so naber, als es sicb um eine lebbaft befabrene 
Wasserflacbe, den Golf von Petscbili, bandelte. Die Minen- 
anlage an sicb war nacb dem Yorgetragenen volkerrecbtlicb 
nicbt zu beanstanden. Die Operation gait lediglicb den 
japaniscben Eriegs^cbiffen, welcbe, wie die Bussen wussten, 
auf ibren Ereuzfabrten einen bestimmten Eurs einzubalten 
pflegten. Wiirde nun in einem solcbem Falle die russiscbe 
Begierung auf erbobene Elage mit dem prinzipiellen Einwand 
gebort werden koennen, dass aus recbtmassigen Eriegsakten 
dritten Macbten keine Anspriicbe erwacbsen ; wie ja aucb 
im Landkriege derjenige, der sicb unberufen den Gefecbtslinien 
nabert, es sicb selbst zuzuscbreiben bat, wenn er zu Scbaden 
kommt ? 

Das kann nicbt Becbtens sein. Zu erwagen ist die 
besondere Natur des Eriegsmittels, um das es sicb bandelt. 

Ein Torpedo wird abgescbossen ; die Mine wird angelegt. 
Jener will das feindlicbe Eriegsscbiff zerstoren und ist 
unscbadlicb, wenn er sein Ziel verfeblt. Diese vermag, 
gewollt oder nicbt, aucb ausserbalb einer militariscben 
Aktion zu wirken, Feind und Freund unterscbiedslos zu 
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treffen. Vor den Gefahren, mit welchen ein ausbrechender 
Geschutzkampf das ansegelnde neutrale Fahrzeug bedroht, 
bewahrt es sicb dnrch Gesicht und Gehor. Die Minengefabr 
ist eine unsicbtbare, beimliche, vor der sicb ein Handelsschiff 
wobl iiberbaupt nicbt zu schiitzen vermag. Der Gegensatz 
ist ein so klaffender, dass er auf das Eecbtsverbaltnis des 
Belligerenten zu der neutralen Scbiffabrt nicbt obne Einfluss 
bleiben kann. Entscbliesst sicb die kriegfiibrende Macbt 
zur Anwendung eines Kriegsmittels, welcbes scbon seiner 
Bescbaffenbeit nacb aucb die neutralen Sebifife in seinen 
Wirkungskreis ziebt, so bat sie sicb der Verantwortlicbkeit 
bewusst zu werden, die sie den letzteren gegeniiber auf sicb 
nimmt. Es bedarf der Feststellung wie weit diese reicbt ? 

Die Verantwortung kann von dem betroffenen neutralen 
Staat nicbt aus dem Eecbtsgrunde in Ansprucb genommen 
werden, dass von einer volkerrecbtswidrigen WaiBfe Gebraucb 
gemacbt worden sei. Minenlegen ist — insofern nicbt mit Treib- 
minen operiert wird — nicbt widerrechtlicb. Die minenlegende 
Partei ladet keine Scbuld im Becbtssinne auf sicb. Wobl aber . 
bat der Belligerent bei Verwendung legaler Kriegsmittel sicb 
unberecbtigter Eingriflfe in die jedem Einzelstaate durcb 
die volkerrecbtlicbe Ordnung aucb fiir den Kriegsfall 
verbiirgte Integritat seiner Eecbtsgriter, also bier seiner 
ScbijBfe, zu enthalten. Ein solcber Eingriff stellt objektiv 
eine Neutralitatsverletzung dar. Der kriegfiibrende Staat 
baftet fiir die in Ausseracbtlassung seiner Pflicbt zugefiigten 
Eecbtsverletzungen nacb den im internationalen Eecbt 
anerkannten Grundsatzen des Scbadenersatzes. Diese 
Grundsatze sind im AUgemeinen, wie die Internationale 
Scbiedsgericbtpraxis erweist, keine anderen als die in der 
Civiljustiz der Culturstaaten anerkannten. Die Ersatzpflicbt 
bat den Vermogensscbaden in seinem gesamten Umfange 
zu erfassen, insofern ein dem Scbadiger zuzurecbnender 
Causalzusammenbang mit dem scbadigenden Ereignis, 
unter verniinftiger Wiirdigung der Umstande des Einzel- 
falles, anzunebmen ist. Und zwar wird man nacb der 
Wendung, welcbe das Becbt des Scbadenersatzes in der 
modernen, von den Fesseln des Eomiscben Verscbuldungs- 
prinzips sicb emanzipierenden Becbtsentwicklung genommen 
hat, sagen diirfen, dass die Pflicbt zur Ersatzleistung nicbt 
gekniipft ist an den Nachweis einer Verscbuldung, welcbe 
die Eriegspartei beim Akte der Minenlegung durcb mangel- 
hafte Verankerung oder sonstige Fahrlassigkeit bat eintreten 
lassen. Einen solcben Nachweis zu fiihren wird der die 
Schadensklage erbebenden Eegierung meist unmoglich sein. 
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Vielmehr let bei der ganz besonderen Gefahr fiir die neutrale 
Flagge, mit der das Unternebmen nun einmal verbunden ist, 
gruudsatzlicb die Schadenshaftung fiir jedes durcb Seeminen 
verletzte Scbiff einer neutralen Macht in Ansprucb zu nehmen. 
Nicht das Verschuldungs-sondern das Gefahrdungsprinzip 
kommt fiir die Haftpflicbt zur Anwendung. Die minenlegende 
Kriegspartei kann sicb der vermogensrechtlichen Verant- 
wortlicbkeit nicht etwa mit dem Einwande entziehen, dass 
die Operation ordnungsgemass vorgenommen worden, dass 
die in das Meer versenkten Sprengapparate urspriinglich 
verankert gewesen und nur durcb bobere Gewalt ins Treiben 
gekommen, an einer gar nicht beabsichtigten Stelle explodiert 
waren und dadurch das neutrale Fahrzeug vernichtet oder 
verletzt batten. Hat sie kein Bedenken getragen Minen in 
die See auszustreuen, so wird sie auch die Pflicht nicht 
ablebnen konnen, fiir den Schaden aufzukommen, den sie 
damit den neutralen Marinen, sobuldbaft oder nicht, bereitet. 
Wie sollte sie dazu kommen die Gefahr auf das abnungslose, 
ganz unbeteiligte Schiff eines dritten Staates abzuwalzen? 
Ob das Minenfeld sich auf dem offenen Meere oder in dem 
Eiistenwasser einer der streitenden Machte befand, kann 
hierbei nicht in Betraoht kommen. Es ist nicht abzusehen, 
welchen Unterschied es macht, ob der Kurs des neutralen 
Schiffes sicb im Augenblicke der Explosion diesseits oder 
jenseits der Kanonenschussweite vom Ufer befand. Auch 
anterliegt es keinem gegriindeten Zweifel, dass die in Bede 
stebende Haftungspflicht mit dem eingetretenen Friedenszu- 
stand nicht aufhort. Die Amnestieclausel des Friedens- 
schlusses kommt zwar den Eriegfiihrenden fiir ihre gegen- 
seitigen Anspriiche aus kriegerischen Akten zu gute. An- 
spriiche aus Neutralitatsverletzungen bleiben unberiihrt. 

Ich bin der Meinung, dass die so eben entwickelten 
Bechtssatze bereits dem geltenden Volkerrecbte entspre- 
chen.* Es wird aber auch hier Aufgabe der nachsten Haager 
Conferenz sein, dieselben mit aller Scharfe zu formulieren. 
Unter Absehen von jeder Distinction zwischen Fabrlassigkeit 
und hoberer Gewalt sollte die Vertretung des von den 
Kriegfiihrenden der neutralen Schiflfahrt durcb ihre Seeminen 
bereiteten Schadens durcb allgemeinen Staatsvertrag aus- 
driicklich festgestellt und damit die Verwendung des Kriegs- 
mittels unter die gebotenen volkerrechtlichen Schranken 
gestellt werden. Die namliche Vertretungspflicht muss aber 
consequenter Weise auch fiir die neutralen Machte gelten, 
sobald sie dazu schreiten, die Neutralitat ibres Kiisten- 

* So auch Schiicking, a.a.O., p. 150, 
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meeres vor Hostilitaten der Eriegfubrenden sicherzustellen. 
In ihren heimischen Gewassern, die nicht unter dem Eechte 
der Meeresfreiheit stebeu, also in geschlossenen Meeren, Hafen 
und Flussmiindungen mogen sie lokalisierte Sperrmassregeln 
aller Art anbringen ; und selbst in ibrem Eiistenmeer mogen 
sie den Verkebr fiir Kriegsscbiflfe reglementieren.* Gebrau- 
cben sie aber, um dasselbe gegen Uebergriffe der Eriegsparteien 
zu scbiitzen, ein so specifiscbes Eriegsmittel, so baben sie 
auch die Yerantwortung fiir Scbaden zu tragen, die dem 
allgemeinen Seeverkebr daraus erwacbsen. Diese Yerant- 
wortung ist die namlicbe, wie sie dem Eriegfiibrenden 
obliegt. 

Die Haftung fiir Materialscbaden, um die es sicb in 
alien diesen Fallen bandelt, bat freilicb eine Yoraussetzung. 
Das neutrale Scbiff muss obne eigenes Yerscbulden dem 
unsicbtbaren Zerstorungsmittel zum Opfer gefallen sein. 
Es darf nicht den ibm erwacbsenen Scbaden scbuldbaft 
mitverursacbt baben. Aucb bier treffen die allgemeinen 
Eecbtsgrundsatze zu. Gelingt dem Belligerenten der 
Nacbweis, dass eine solcbe Scbuld tatsacblicb vorlag, so 
ist er von seiner volkerrecbtlicben Yerantwortung in soweit 
entlastet. Es fragt sicb, wie diese eigene Scbuld des neutralen 
Scbiffes zu substanzieren ist ? 

Sie kann nur darin gefunden werden, dass das zum Sinken 
gebracbte oder bescbadigte Scbiflf sicb wissentlicb oder 
fabrlassig auf eine durcb Seeminen gefabrdete Meereszone 
begeben bat. Demnacb ist die Tatsacbe, dass die Passage 
dort mit Gefabr verbunden ist, den neutralen Marinen 
zur Eenntnis zu bringen. Diese Eenntnisgabe bat von 
der Eriegspartei auszugeben, welcbe die Gefabr bereitet bat. 
Yersaumt sie diese Pflicbt, so tragt sie selbst den Scbaden. 

Professor Tb. E. Holland bat, wie icb bericbtete, gleicb 
bei Beginn des tbeoretiscben Streites liber die Bechtsfrage 
sicb fiir die Unzulassigkeit des Eriegsmittels mit der 
Begriindung ausgesprocben, dass unterseeiscbe Minen, 
'* would witbout notice render dangerous tbe navigation of 
the bigb seas." Der Scbluss, den er aus der Tatsacbe der 
Gefabrdung ziebt, gebt, wie icb auszufiibren versucbte, 
viel zu weit. Aber mit dem Hinweis auf den Mangel der 
" Notice " als das eigentlicbe Gefabrdungsmoment bat er 
den Nagel auf den Eopf getrofifen. Und sagen wir statt 
" notice," "notification," so befinden wir uns auf sebr gang- 
barem volkerrecbtlicben Boden, namlicb auf dem des Blok- 

* Regeln des Institut de droit international, vom 31. Maerz 1894. 
Art. 5, Annuadre xiii. (1894), p. 328, 
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kaderechts, in welchem die Notificati'onspflicht die bekannte 
grosse Bolle spielt. Die Frage, unter welchen Umstanden 
der Minenwurf eiue haftungspflichtige Neutralitatsverletzung 
darstellt, regulirt sich unter sinngemasser Anwendung der 
Prinzipien des Blockaderechts. 

Blockade und Anlage von Seeminen sind nun freilich hochst 
verschiedene Binge, in Mitteln, Zweck und Wirkung weit sich 
von einander abhebend. Aber darin kommen sie iiberein, 
dass beide Eriegsmassregeln Yerkebrssperren darstellen, die 
erstere gegen neutrale, die letztere gegen die feindlichen 
Streitkrafte sich richtend. Und beide diirfen auch ausser- 
halb der Kanonenschussweite verhangt werden. Fiir ein 
Blockadegeschwader ist nur vorgeschrieben, dass es sich vor 
die feindliche Eiiste lege in eine Nahe, welche geniigt 
"pour interdire reellement Tacces du littoral de Tennemi." 
Dariiber, wo es stationieren miisse, hat die Pariser See- 
rechtsdeclaration von 1856 keine Bestimmung getroJBfen. 

Ich darf die hier einschlagenden Prinzipien des Blockade- 
rechts in Erinnerung bringen. 

Nach anerkannten Bechtsgrundsatzen gehort zum Tat- 
^ bestand des Blockadebruchs die Eenntnis des sich annahern- 
* den Schiflfes von dem Bestehn einer eflfectiven Blockade. Un- 
verschuldete Unkenntnis schiitzt vor dem Verdacht, einen 
Blockadebruch unternommen zu haben. Demnach hat die 
blockierende Streitmacht jedem den Eurs auf den Hafen oder 
aus ihm nehmenden neutralen Schiffe an Ort und Stelle durch 
Notification die Eenntnis von dem eingetretenen Verkehrs- 
hindernis zu vermitteln ; es sei denn, dass ein hinreichender 
Grund fiir die Annahme besteht, dass ihm das Dasein 
desselben bereits bekannt geworden ist. Sie wiirde sich 
einer Neutralitatsverletzung schuldig machen, woUte sie 
ohne vorgangige Notification zur Aufbringung schreiten. 
Ihre Begierung wiirde fiir den dadurch entstandenen Ver- 
mogensschaden haftbar sein, unter Umstanden noch die 
vireitergehenden Folgen einer Neutralitatsverletzung zu tra- 
gen haben. Die Analogie liegt nahe, zumal wenn wir er- 
wagen, dass das Befahren eines durch Minen gesperrten 
Meeresteils nicht einmal einen Bruch der Neutralitatspflicht 
darstellt, sondern Ausiibung eines Eechtes ist. Liegt dem 
einen Seekrieg fiihrenden Staat die Notification einer ver- 
hangten Blockade ob, so wird er sich der gleichen Verpflichtung 
nicht entziehen konnen, wenn er den Seeverkehr viel wirk- 
samer und gefahrlicher durch das Mittel von Minenanlagen 
zu sperren unternimmt. Das von dem Dasein derselben in 
Eenntnis gesetzte Schiff mag tun und lassen, was es will. 
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Wagt en die Fahrt, so iibernimmt es das Bisiko, welches 
Privatschiffe auf dem unmittelbaren Eriegschauplatz zur See 
zu tragen baben. Geschiitzt wird es nicht. Dagegen eine 
Kriegspartei, die neutrale Fahrzeuge ungewarnt die von 
ihr unterminierten Seereyiere passieren lasst, ladet eine 
Schuld auf sicb. Die volkerrecbtlicbe Verantworiung fiir 
den angericbteten Scbaden bleibt unentrinnbar auf ibr baften. 

Die Form, in weleber notifiziert wird, mag, wie im Blok- 
kaderecbt, verscbieden sein. Ueberwacbung des Seeverkebrs, 
Geleit dureb die verscbiedenen Minentreffen, Signale, Be- 
kanntmacbung in den interessierten Seeplatzen der Nacb- 
barscbaft, an letzter Stelle die generelle s. g. diplomatiscbe 
Notification an die neutralen Begierungen. Nur eines ist zu 
bemerken. Eine Verbindlicbkeit, die mit Seeminen be- 
spickten Oertlicbkeiten durcb sicbtbare Zeicben, oder dureb 
spezialisierte Angaben kenntlicb zu macben, kann der krieg- 
fiibrenden Partei aus begreiflicben Griinden nicbt ange- 
sonnen werden. 

Es ist von Interesse, mit diesen bereits dem bestebenden 
Yolkerrecbt zu unterstellenden Massstaben das Verbalten 
der beiden streitenden Macbte im jiingsten Bussiscb-Japan- 
iscben Eriege zu messen. Wabrend die Bussen das Dasein 
von Minenanlagen in den Bucbten von Kwantung durcb Be- 
kanntmacbung vom 16. Marz 1904 kundgegeben baben,* 
wird bericbtet, dass von den Japanern die Halbinsel Liau- 
tung zwar am 26. Mai 1904 in Blockadezustand versetzt wor- 
den, bievon aucb die erforderlicbe Notification gegeben sei ; 
aber die in den dortigen Gewassern erfolgten Minenanlagen 
waren nicbt notifiziert worden.t Und von ihren umfassen- 
den Minenfeldern in den Gewassern von Wladiwostok soli 
iiberbaupt wabrend des Erieges keine Eenntnis gegeben 
worden sein;l nur der geringe Verkebr in jenen Gegenden 
batte verbindert, dass aus dieser Unterlassung ein Ungliick 

* Schiicking, a. a. 0., p. 130. 

t Lawrence, a. a. 0., p. 56. Schiioking, a. a. O., pp. 130, 147. Vgl. 
Marine-BuncUchau, xvii. (1906), p. 1319: — "Auch cfie Japaner gingen 
in grosserer Entfernung von der Etiste mit diesem Eriegsmittel in 
groBsem Massstabe vor, ohne der Aussenwelt eine Wamung znkommen 
zu lassen." 

I Schiicking, a. a. 0., p. 132. Dagegen bei Annahemng der balt- 
ischen Flotte scheinen die Japaner, nach den Ang:aben in der Marine- 
Bundachau, xvii. (1906), p. 1320, in der Strasse zwischen Formosa und 
den Pescadores eine Minensperre vorbereitet zu haben. Mit Hinweis 
auf diese Gefahr wurde am 26. April 1905 der Dampfer ** Indrani " von 
einem japanischen Hilfskreuzer angehalten und auf einem Umwege 
herumgeleitet. 



( 71 ) 

fiir die Neutralen hervorgegangen ist. Sind diese Berichte 
begriindet, dann wird den Japanem der Vorwurf nicht er- 
spart warden konnen, dass sie durch Nicht-Notification ihrer 
Minensperren eine schwere Verantwortung auf sich luden. 
Sie haben sicb damit der Moglichkeit beraubt, dem durcb 
eine Seemine verungliickten Schiff der neutralen Flagge den 
Einwand der Kenntnis von dem vorhandenen Yerkebrshin- 
demis entgegenzusetzen. Die Notification einer Blokade 
geniigt nicht. Minensperre ist etwas anderes als Blockade- 
sperre.* Auch die nordischen Machte, Schweden-Norwegen 
und Danemark haben durch ihre Neutralitatserklarung vom 
13. Februar 1904 die zum Schutze ihrer Neutralitat langst 
ihrer Kiisten verhangten Minensperren notifiziert.f 

Mit alledem diirfte das Problem, um das es sich handelt, 
seine Losung finden, soweit das heute bestehende Volker- 
recht eine Losung an die Hand gibt. Ich wiederhole, mit 
der Einschrankung des fiirchterlichen Kampfmittels auf 
lokal begrenzte Seegebiete, auf bestimmte Meereszonen ist 
die Losung nicht zu gewinnen. Eine solcbe kann von 
Bechtswegen nicht gefordert werden. Der entscheidende 
Punkt ist die Handhabe der zweischneidigen Waffe, die 
Notificationspflicht und die durch ihre Yerabsaumung sich 
auferlegende volkerrechtliche Yerantwortlichkeit gegeniiber 
den Neutralen. Ein neuer Bechtssatz ist im stillen Wachstum, 
ankniipfend an vorhandene Massregeln des Kriegsrechts 
entstanden. Ein neues Glied legt sich an die Kette der 
Bechtsbeziehungen zwischen den Belligerenten und den 
Neutralen, die unserem Seekriegsrecht seinen wesentlichen 
Inhalt geben, — eine fiir die Entwicklung des Yolkerrechts 
charakteristische Erscheinung. Aber freilich mehr als 
juristische Gesichtspunkte allgemeiner Art stellt das geltende 
Internationale Becht nicht. Erwagen wir, dass das Loos, 
welches dem neutralen Blockadebrecher droht, im schlimmsten 
Falle die Confiscation des Schiffes und unter Umstanden der 
Ladung ist, dass dem Kapitan und der Mannschaft kein 
Haar gekriimmt wird, so tritt uus die bange Frage vor die 
Seele : wer haftet fiir all dass Ungliick, das ein Minenstoss 
den zahlreichen auf einem Passagierdampfer befindlichen 
Menschen bereitet. Gegen Minengefahr kann Schiff und 
Ladung allenfalls Assekuranz nehmen. Aber die Menschen? 
Die Antwort ist Schweigen. 

Zum Abschluss meiner Erorterung mochte ich darauf 

* Vgl. Perels, Daa intemattonale offentliche Seerecht, 2. A. (1903), 
p. 267, n. 6. 

f Lawrence, a. a. O., p. 183. 
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hinweisen, dass die Specialisierung der gegebenen Gesichts- 
punkte, zumal der Notificationspflicht nur vom Vertragsrecht 
ausgehen kann. Mochten die Begierungen, welche nunmehr, 
zum ersten Male nach fast funfzig Jahren, mit Uebertragung 
der Genfer Convention auf den Seekrieg einen verheissungs- 
voUen Anlauf zur Reform des Seekriegsrechts genommen 
haben, bei Weiterfiihrung des grossen Werkes auch der- 
jenigen Angelegenheit ihre wacbsame Fiirsorge zu Teil 
werden lassen, auf welche ich soeben Ihre Aufmerksamkeit 
zu Ziehen mir erlaubte. 

Abgesehn von denBechtsfragen,dieich beriihrte, scheinen 
zwei Punkte fiir eine volkerrechtliche Eegulierung der Minen- 
legung im Seekriege von erheblichster Bedeutung zu sein. 

Einmal wird kriegfuhrenden Machten durch allgem einen 
Staatsvertrag die Yerbindlichkeit aufzuerlegen sein, nach 
Beendigung der maritimen Aktion fiir Beseitigung der auf 
dem Kriegsschauplatz ausgestreut gewesenen submarinen 
Minen pflichtmassige Sorge zu tragen. Ich brauche zur 
Eechtfertigung dieser Forderung kein Wort hinzuzufugen. 

An zweiter Stelle handelt es sich um die Beglementierung 
jener vermogensrechtlichen Haftungspflichten, deren recht- 
liche Begriindung ich festzustellen unternahm. Denn vor 
Allem erhebt sich nach dem Vorgetragenen die Frage — es ist 
die eigentiich praktische Frage — was ist Rechtens, wenn dem 
in seinen SchifFen betroffenen neutralen Staate der Nachweis 
der fiir die Verwendung des Kampfmittels verantwortlichen 
Kriegspartei nicht gelingt ; wenn beide Parteien, wie 
gewohnlich der Fall sein wird, davon Gebrauch gemacht 
haben? Hat der unterseeische Apparat erst sein Zersto- 
rungswerk getan, dann ist er selber zur Explosion gekommen. 
Es fehlt das wesentliche Beweisstiick. 

Ein deutscher Schriftsteller * hat neulich den Gedanken 
durchzufiihren versucht, dass in solchem Falle eine Solidar- 
obligation beider Belligerenten gegen die neutrale Eegierung 
begriindet ist. Der Gedanke ist geistreich. Nur fiirchte 
ich, dass es nicht gelingen wird, ihn bereits dem geltenden 
Volkerrecht unterzulegen ; dass ein Versuch, daraufhin eine 
Schadensklage gegen einen der beiden Kriegfiihrenden zu 
erheben, mangels eines anerkannten Bechtsgrundes scheitern 
wiirde. Aber er enthalt einen brauchbaren Kern und er ist 
entwicklungsfahig, Durch allgemeinen Staatsvertrag soUte 

'^' Schiicking, a. a. O., p. 151. Auch Kebedgy in dem an das 
Institut de droit international erstatteten Bericht, s. o. S. 58, wirft 
ihn auf : " L'idee pourrait ^tre s^duisante et elle a peut-6tre Tavenir 
pour elle." 
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fiir die einen Seekrieg fiihrenden Staaten aiich die Ver- 
pflichtiing normiert werden, in den Stipulationen ihres 
FriedensschluBses iiber die Scbadloshaltung der durch 
Seeminen, ohne eigenes Verschulden, verungliickten neu- 
tralen Schiffe in gegenseitigem Einverstandnis Bestimmung 
zu treffen. Der Vorschlag ist kiihn ; aber doch nicht 
allzukiihn. Denn er findet einen Vorgang in einem 
bemerkenswerten Artikel des Haager Eeglements iiber das 
Kriegsrecht zu Lande, vom 29. Juli 1899, A. 53. Hiernacb 
liegt namlicb der Frieden scbliessenden Begierung die 
Verbindlichkeit ob, fiir die Entschadigung von Privat- 
personen, die durch gewisse von ihr im okkupierten Terri- 
torium verfiigte Massnahmen einen Yermogensverlust erlitten 
haben, Sorge zu tragen. Es beisst : '' Les indemnites seront 
r6gl6es a la paix.'' 

Ich stehe am Ende. Gross und umfassend sind die 
Aufgaben, welche der demnachst zusammentretenden Haager 
Conferenz gestellt sind. Sie sind unvergleichlich schwerer, 
als diejenigen waren, die vor sieben Jahren ibre Vorgangerin 
in dem eben erwahnten '^Beglement concernant les lois et 
les coutumes de la guerre sur terre " so erfolgreieh gelost 
bat. Denn diese fand einen in allem Wesentlicben bereits 
feststehenden Becbtszustand vor, den sie, durch mancherlei 
Detailvorschriften erganzt, zu codifizieren hatte. Und dem 
Briisseler Projekt von 1874 durfte sie auch formell wertvoUe 
Vorlagen fiir ibre Verhandlungen und Bescbliisse entnehmen. 

Anders verhalt es sich leider mit dem Kriegsrecht zur 
See, das, wie wir alle boflfen, den nacbsten Gegenstand eines 
Becht setzenden Vertrages, des geforderten Seitenstiickes zu 
dem Beglement von 1899 bilden wird. Es ist der wunde 
Punkt unseres internationalen Eecbtszustandes. Wild wogt 
der Streit der Meinungen, in den Biichern der Gelehrten 
wie in den Staatsschriften der Kabinette. Ein bereiteter 
Boden, an dem nur noch die letzte Hand anzulegen ware, 
fehlt. Es gilt fast die Elemente einer neuen Ordnung zu 
Bchaffen. 

In dem Mittelpunkt der angesammelten Scbwierigkeiten 
steht die eigentlicbe Pointe des Seekriegsrecbts, der Gegensatz 
der Interessen der Kriegfiibrenden zu denen der Neutralen. 

Moge es den Begierungen gelingen, in dem welthistor- 
ischen Kampfe, den diese Interessen durch die Jahrhunderte 
hindurch gefiihrt haben, die Grundlagen zu einer Aus- 
gleichung zu finden. Moge diese Ausgleicbung erfolgen im 
Geist der Gerechtigkeit, die jedem der beiden Interessen 
zuteilt, was ihm gebiibrt. Moge endlich bei den Verhand- 
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lungen iiber Beformen des Seekriegsrechts auch der Stimme 
der mit der Entwicklung des modernen Seerechtes eng 
verkniipfen International Law Association der gebiihrende 
Einfluss nicht versagt werden. 

Sir John Bigham: Gentlemen, a short summary of 
Dr. von Martitz' Paper has been printed for the use of 
the members of the Association. It is, however, in German, 
and as some of us, at all events, are not very familiar with 
that language, I am going to ask my friend, Mr. Boland 
Vaughan Williams, to give you — which he can do, I am sure, 
shortly — the effect of this summary. (Hear, hear.) 

Mr. EoLAND Vaughan Williams then gave in English the 
effect of a short summary of Professor von Martitz' Paper, 
prepared by the author, the translation of which is as 
follows* : — 

THE USE OP SUBMARINE MINES IN MARITIME 
WAEFAEE. 

1. According to the existing practices of international 
law there is no prohibition against using, as a means of 
defence, submarine mines, that is, stationary explosive 
bodies, intended specially for the purpose of defence and 
retained in position by being anchored at a certain depth 
below the surface of the sea, in contrast to torpedoes, which 
represent a form of projectile. No infringement of the 
principle of the freedom of the seas is involved in their use, 
for the high seas are not less open to the belligerents for the 
conduct of hostilities against their opponents than to neutrals 
for innocent maritime transit. If neutral vessels knowingly 
approach a zone of the sea which is rendered dangerous by 
submarine mines, they do so at their own risk. 

On the other hand, floating min&B—flottantes — cannot be 
tolerated in any part of the high seas, or even in territorial 
waters, since they occasion an extreme danger to the safety of 
navigation even outside the particular theatre of war, and 

* For the translation here printed, the Association is indebted to the 
kindness of Mr. A. H. Gharteris, M.A., LL.B., Glasgow. 
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even after termination of the war. There are, therefore, 
good grounds for the desire that a general prohibition 
against the use of floating mines in maritime warfare 
should be pronounced by a contractual arrangement between 
the maritime Fowera on the model of the St. Petersburg 
Declaration of 1868, which, in the interests of humanity, 
prohibited the use of explosive projectiles under 400 gr. 
in weight alike for warfare on land and sea. 

2. In accordance with what has been said above, there 
is, according to existing international law, no absolute 
prohibition supported by principle against the laying of 
a mine-field on the high seas — that is, outside the terri- 
torial waters of belligerent and neutral Powers. The belli- 
gerent who makes use of this power has, nevertheless, 
to take full care that approaching vessels receive special 
notification of the danger threatening them. He is also 
bound to remove the anchored mines after the termination 
of hostilities. He is also responsible to neutral States 
for the damage arising from non-observance of this duty 
to such of their ships as have not been guilty of negli- 
gence, and, in particular, he is responsible for damage 
suffered by neutral ships through mines which have broken 
loose. It is highly desirable that an international agree- 
ment should facilitate the enforcement of this obligation 
of responsibility, particularly with respect to the leading of 
evidence. 

8. It is undoubted law that every belligerent State has 
power to close the entrance to his ports and roadsteads, and 
also passage through his territorial waters, by laying mines, 
whether observation mines (that is, mines fired from the 
shore), or contact mines (that is, mines exploding auto- 
matically). But the belligerent State must give neutral 
vessels an opportunity of leaving the port. 

It is bound, moreover, to give notice, in some feasible 
way, of the blockade by mines to neutral vessels approaching 
or passing, and, in the event of granting admission to these 
vessels, to pilot them through the danger lines in its own 
waters. It is responsible for all damage which is occasioned 
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to neutral vessels by mines which drift out to sea from 
its territorial waters. 

It is highly desirable that a general treaty should impose 
on belligerent Powers the obligation to make a general 
notification to interested neutral States before blockade by 
mines is effectuated. It is out of the question that their 
obligation should be to fix visible marks at any spot where 
a mine-field is laid down, or to make specific notification 
thereof. 

4. A belligerent Power has the right to close, by laying 
down mines, the territorial waters of the enemy with re- 
spect to naval forces stationed therein. The same condi- 
tions and obligations exist here as for the laying of mines 
in the belligerent's own territorial waters. Here, also, 
it is desirable that provision should be made, by means 
of contractual agreement, for giving neutral governments a 
general diplomatic notification of any use which is made of 
these rights. 

5. For the maintenance and protection of its neutrality, 
particularly near the scene of belligerent operations, a neutral 
State cannot be denied the right to limit, by means of mines, 
the right of transit through its territorial waters which other- 
wise is open to general marine navigation. It is bound to 
take the necessary steps to warn approaching vessels, and 
is liable for damage which may be caused by mines drifting 
out to sea. 

6. It is impossible to admit that, according to general 
international law, the extent in space of territorial waters 
{Kiistenmeer — mer cotiere) is determined by a zone running 
parallel to the coast at a distance of three sea miles, or 1852 
metres. It is no doubt true that a marine limit of this kind 
is frequently adopted by treaty and legislation for special 
purposes, particularly exclusive fishery rights and the extent 
of territorial jurisdiction. But this limit has no authority in 
circumstances other than these, and is not valid in military 
law in so far as special agreements have not been made. On 
the contrary, every maritime State exercises the right to 

.extend its sea frontier beyond the limit of three marine 
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miles to such a point as is considered necessary for its pro- 
tection. The extreme point to which it may go in this 
connection is still, and until an international agreement has 
been arrived at, the range of cannon shot measured from low 
water mark; at the present day, therefore, approximately 
a distance of ten marine miles, or eighteen kilometres. To 
what extent a State makes use of this right is a question 
of fact. 



Sir John Bigham : I do not know whether any gentleman 
desires to say anything on this subject. If so, we shall 
be glad to hear him. 

M. Gaston de Leval: Gentlemen, I think the remarks 
I should like to make on the excellent Paper of Professor von 
Martitz I could better make when I speak about the same 
subject in my own Paper. 

Sir Thomas Babglay : I wish to pay a tribute to the ad- 
mirable Paper of my old and dear friend, Professor von Martitz. 
I can supplement, perhaps, what he has told you, having 
travelled from Ghent, where the Institute of International 
Law has been dealing with this very subject. I do not know 
whether the resolutions which were come to at Ghent will be 
approved of by my friend, but, perhaps, he will allow me to 
read them, and they may form, with this Paper, the basis 
of a discussion which will take place in due course. The 
resolutions adopted by the Institute of International Law 
were as follows — they are in French, but I will translate 
them : — " (I.) It is forbidden to place on the high seas fixed 
or floating mines. (II.) The belligerents may place mines in 
their territorial waters, or in those of the enemy, with the 
exceptioil of floating mines, or fixed mines susceptible of 
causing by their displacement a danger to the navigation 
outside the waters of the belligerents. (III.) 1. — The same 
shall apply to neutral States who wish to fix within their 
waters engines of any kind for preventing the violation 
of their neutrality. 2 — The neutral States cannot place 
any mines in straits which connect one open sea to another 
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open sea. (IV.) The obligation of the notification is imposed 
upon the belligerent State as well as on the neutral State. 
(V.) The violation of any of these rules will involve the 
responsibility of the State which causes the loss." These 
rules are more or less on the lines of Professor von Martitz' 
Paper. I myself think that there is a hiatus ; I am not 
quite sure whether my friend has filled it. You know that 
this Association has passed a rule connected with territorial 
waters. That rule was adopted at our Brussels Conference, 
and was as follows: '' That all ships without distinction have 
a right of inoffensive passage through territorial waters, 
subject to the right of belligerents to regulate and, for the 
purpose of defence, to stop the passage of any ship, and 
subject to the rights of neutrals to regulate the passage 
through such waters of all ships of war of all nationalities." 
Therefore there is a right to stop inoffensive passage. I am 
not here prepared to say that I think that that right should 
apply to the extent of being able to place floating mines, 
unless the point is under blockade. The right to prevent the 
neutral ship's approaching the spot is recognized, and if 
floating mines are placed within the area of the blockaded 
spot, it is at the neutrals' peril if they approach ; and if 
damage occurs to them, it has to be supported by those who 
suffer. But the right to place floating mines all along the 
coast, or at any spot which is not within the immediate area 
of belligerency, it seems to me, ought to be curtailed. And 
certainly that question will be raised, and most likely will be 
decided in the same way as we decided the question of 
blockade itself. We require that the blockade shall be 
effective. In the same way — I think I am right in saying 
that Dr. von Martitz points it out himself — we must make 
the right to place either fixed or floating mines dependent 
upon there being an effective belligerent on the spot where 
they are placed. That is the idea of Dr. von Martitz, and it 
seems to me that that is the idea that will obtain at the 
Hague Conference. A great deal of outraged humanity was 
testified to at the Hague Conference about "dum-dum" atroci- 
ties, but I think the greatest atrocity it is possible to conceive 
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is the blowing up of ships by floating mines. Even the 
blowing up of belligerent ships by floating mines is a horror 
in itself. That unsuspecting belligerents (because, after all, 
belligerents are human beings) should be exposed to be blown 
up without any means of escape, and without any effort on 
behalf of the enemy, in cold blood, without any means of 
being saved, or any possibility of any Bed Cross agency being 
on the spot, is, to my mind, the greatest of all atrocities, and 
the most shocking thing that is conceivable in warfare. As 
many as 1800 mines, laid down by the Russians in Vladi- 
vostock, were picked up by the Japanese off their own coast, 
which had floated down 400 or 500 miles, exposing the 
innocent merchant vessels to being blown up. Quite re- 
cently, at Ghent, a floating mine was picked up, which had 
got loose in Dunkirk and had wandered along the coast as 
far as Ghent. The question is one of real urgency to be 
dealt with, and I am exceedingly glad that Dr. von Martitz has 
brought up the question here in anticipation of a meeting 
which may take place before the Hague Conference for the 
purpose of getting it dealt with seriously and definitely. 
(Applause.) 

Mr. Gbobge Whitblook (Baltimore, U.S.A.) : Mr. Chair- 
man, I should like to ask Sir Thomas Barclay a question ; 
whether, at the Conference in Ghent, the possibility of pro- 
hibiting the use altogether of floating mines was considered ? 

Sir Thomas Babclay : It was not considered, but I imagine 
the view taken was that they ought to be prohibited altogether. 

Mr. Gbobge Whitblook : This is my own view about it, 
and I wondered whether that had been considered. I was 
very much touched by your reference to the atrocity of the 
whole thing. At the time of the last war, between Bussia and 
Japan, I was also very greatly moved, as, no doubt, every- 
body here was, at the disaster which caused Bussia the loss of 
a most distinguished officer, namely, Admiral Makharoff, and 
the whole complement of men on board one of the great 
ships. So I again inquire why, if Sir Thomas Barclay be at 
liberty to state it, it was not taken up from that standpoint at 
the Conference in Ghent. 



( 80 ) 

Sir John Biqham: That occars to me as being beyond 
this discussion. This Society cannot inquire into the pro- 
ceedings of another Society. We will now proceed to the 
next Paper, which is to be read by M. Gaston de Leval. 

M. Gaston de Leval, Advocate, Adviser to the British 
Embassy, Brussels, then read the following Paper : — 

NEUTEALIT^. 

La litt^rature du Droit des Gens, jadis consacree surtout 
aux devoirs des neutres, tend depuis quelques annees, de plus 
en plus, a d6gager de Tincertitude ou ils se trouvent noy6s les 
droits attaches a la neutrality. 

L'on comprend ais6ment que jadis, les belligerants aient 
pu imposer leur volont^ a leurs voisins qui tenaient a se 
garder en dehors de leurs querelles. En effet, en ces temps 
6loign6s, il etait rare de voir la guerre embrasser des espaces 
considerables, et les luttes entre nations se vidaient dans un 
champ clos, assez restreint pour ne pas trop nuire aux 
int^rets des neutres. Les int^rets que ceux-ci ^taient con- 
traints de sacrifier sur Tautel de la Paix etaient trop peu 
importants pour que la nation se vit tentee de renoncer a ce 
culte. 

Cependant, deja a la fin du XVIIP siecle, voyons-nous se 
dessiner sous forme de **Ligue des Neutres" etde "Neutrality 
arm6e '* des associations qui ont pour but de proteger contre 
les exces des belligerants les respectables interets mercantiles 
des autres nations. 

L'application de la vapeur a la navigation maritime a 
bouleverse de fond en comble non-seulement le commerce 
mondial, mais aussi les conditions dans lesquelles allaient 
se d6battre les conflits internationaux. Depuis lors — et ce 
phenomene n'a fait que s'aggraver — deux pays en guerre 
n'ont pas limite a leurs propres cotes ni meme aux cotes 
voisines les eflfets de leur querelle, mais c'est d*un bout a 
Tautre du monde que se sont fait ressentir les consequences 
de leur conflit. 

Faut-il rappeler ici les incidents du conflit anglo-boer? 
les malheureux 6venements qui pendant la guerre russo- 
japonaise ont notamment ensanglant^ notre Mer du Nord, 
pourtant presque aux antipodes du theatre de la guerre? 

Alors que la guerre territoriale s'est vue de plus en plus 
strictement reglement6e, et alors que la propriety privee y a 
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de plus en plus 6te soustraite a la main-mise des combattants, 
les lois de la guerre maritime, si Ton en excepte la declaration 
de Paris, sont restees, en ce qui concerne les neutres, a peu 
de chose pres, dans la meme situation qu'elles se trouvaient 
a Tepoque ou ces luttes se poursuivaient dans un rayon fort 
limits, au moyen de navires a voiles, naviguant lentement et 
lourdement sur Tocean. 

Aujourd*hui, que la navigation a vapeur a fait de plus en 
plus de progres, que Tinvention des sous-marins, des torpilles, 
des mines fiottantes ou autres a ^fcendu les ravages des 
puissances bellig6rants a des distances de plus en plus 
6loign6es; aujourd'hui que la port^e des canons a bord de 
ces leviathans de jour en jour plus puissants et plus con- 
siderables n'a cesse de s'accroitre ; aujourd*hui, que la 
tel^graphie sans fil permet aux puissances de donner des 
ordres a leurs flottes et de faire 6clater des mines a des 
centaines de kilometres de la cote, il semble plus que temps 
de mieux reglementer les effets d'une guerre maritime, et de 
prot6ger les neutres contre leurs consequences. II importe 
qu'a des moyens nouveaux, on oppose des lois nouvelles. 

La guerre russo-japonaise a fait comprendre a toutes les 
puissances pacifiques combien leurs int6rets commerciaux 
courent le risque d'etre compromis sinon perdus par le seul 
exces de zele de Tun des bellig6rants. L'ancienne regie, 
toujours si respectee, qui veut que les neutres s'abstiennent 
de toute intervention, active ou passive, dans un conflit, et 
qui veut aussi que ces neutres souffrent tout en patience, 
pour permettre aux belligerants de poursuivre librement leurs 
querelles, finira, par la force des choses, par etre battue en 
breche et devoir ceder le pas a une reglementation plus 
conforme aux int^rets du monde. 

A notre epoque, tons les pays civilises ont des int^rets 
extra-territoriaux, tons confient a la navigation maritime une 
grande partie de leur richesse ; et si Ton devait supprimer la 
navigation, ne fut-ce que dans la Mer du Nord, et cela seule- 
ment pendant un mois, les pertes que pareille mesure 
entrainerait seraient incalculables. Or, si Ton admettait 
comme une regie du Droit des Gens les mesures d'attaque 
et de defense prises tant par la Bussie que par le Japon, dans 
leur r6cent conflit, et si Ton consacrait notamment le 
pouvoir, pour un belligerant, de parsemer la mer de mines 
fiottantes, qui nous dit que pareil resultat ne serait pas 
atteint dans un prochain conflit ? 

De plus en plus, les nations deviennent solidaires les unes 
des autres; de plus en plus, les interets financiers, com- 
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merciaux et industriela viennent a occuper la premiere place 
dans les preoccupations de ceux qui ont a charge la conduite 
des nations. Les conflits ne naissent plus, comme jadis, par 
quelque raison tout ideale, conflits soulev6a par quelque 
froissement d'amour-propre ; mais c'est du comptoir des 
banques, du fond des entrepots du commerce, c'est de 
Tenclume des usines nationales que part aujourd'hui T^tin- 
celle qui met le feu aux poudres. 

Sans doute, il est tres-respectable de proteger son In- 
dustrie; sans doute, il est aussi honorable que necessaire 
aujourd'hui pour un pays, d'^tendre au loin Tinfluence de son 
pavilion commercia;l, et Ton peut concevoir qu'une nation, 
ayant a choisir entre un apauvrissement, fatal acheminement 
a la d6faite de toute nature, et la guerre, choisisse plutot 
cette derniere et supreme mesure, pour conserver son 
existence. Mais d'autre part, snrtout maintenant que les 
guerres se font pour des raisons d'int6ret, ne devient-il pas 
de plus en plus urgent, de plus en plus imp6rieux de con- 
sid6rer aussi Tinteret materiel de ses voisins? Et ne 
devient-il pas de jour en jour plus evident que si le conflit 
d'une nation, soulev^ pour des raisons mat6rielles, venait a 
mettre en echec les int^rets materiels des nations voisines, 
celles-ci n'auront plus qu'une alternative; ou bien elles se 
ligueront et imposeront pacifiquement aux belligerants, quels 
qu'ils soient, le respect de la propri6te privee sur mer, le 
respect de leurs int6rets mat6riels au-dela des frontieres 
maritimes, le respect de ce qpi fait aujourd'hui la vie des 
nations, et a ce prix, elles resteront neutres dans les conflits 
futurs, ou bien, pr6ferant apres tout la lutte a un apauvrisse- 
ment fatal, ces nations se lanceront dans un conflit, tentant 
d'imposer, par la force des armes, le respect de leur volont6 au 
belligerant qui la meprise. 

Ne vaut-il pas mieux eviter les conflits, chercher a 
s'entendre, pendant que la paix bienfaisante regne sur le 
monde ? 

Tons y ont int6ret, meme et surtout les belligerants ; car 
il faut compter aujourd'hui avec le sentiment des peuples, et 
Ton ne froisse pas impun6ment — quand on a besoin de credit — 
les interets de ceux dont depend ce credit. 

La haute mer est libre et toutes les nations civilis6es y 
ont un droit 6gal. 

Ge principe 6tant admis par tout le monde, il semblerait 
que le disaccord soit impossible. 

Et pourtant, il existe. D'abord, il nait du principe qui 
devrait le supprimer. C'est en s'appuyant sur lui que le 
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belligerant dit au neatre : ** Sans doute, la mer est libre ; 
sans doute, elle n'est point ma propri6t6 ; mais elle n'est 
point non plus la votre; sans doute, vous avez le droit 
de naviguer librement sur cet oc6an libre ; et moi, j'ai le 
droit librement de m'y battre. Tant pis si mes boulets vous 
atteignent, ou si les mines que j*y seme 6elatent sous vos 
pacifiques vaisseaux/* 

On a tenu ce langage. 

II importe d*y repondre. 

II importe de faire la distinction entre Tusage et Tabus. 

L'accord est ensuite rendu difl&cile par la comprehension 
difif^rente qu'a tout belligerant et tout neutre des necessites 
de la defense. Bodjevenski ne se croyait-il pas en etat de 
legitime defense en canonnant les.pecheurs de Hull? 

La difficulte est de tenir egale la balance entre le droit 
pour les neutres de conserver dans le monde une situation 
egale a celle qu'ils occupaient avant la guerre et le droit 
pour le belligerant de poursuivre et detruire son ennemi 
soit sur son terrain a lui, soit sur cet ocean ou chaque nation 
est regale de I'autre et dont aucun n'a le droit d'exclure qui 
que ce soit. 

II importe de s'entendre et de trouver la formule qui 
permette aux belligerants de vider leurs querelles, mais de 
telle sorte que toutes les autres nations ne soient pas exposees, 
sur toutes les mers du globe, a voir leurs courriers eventres 
par des Smolensk et des St, Petersbourg ; leurs cargaisons, 
meme les plus innocentes, envoyees au fond de Tocean, 
comme celle du Knight Commander, ou leur equipage voue a 
la mort avec tout le navire, dans un eclat de mine, comme le 
navire anglais La Lea, a 90 milles du phare de Shantoung le 
Toyotomi Maru et quantite d'autres navires japonais. 

Cette formule. Messieurs, il nous appartient de la recher- 
cher, et dans cette recherche, songeons surtout a Tinteret 
pratique du commerce et de Tindustrie, et laissons-nous 
guider par les idees les plus liberales, les plus juridiques 
aussi, et tenons compte, non-seulement des progres realises 
aujourd'hui dans le domaine de la navigation et des communi- 
cations aeriennes, mais encore des progres qu'on pent legiti- 
mement en deduire pour demain. 

II faut que cette formule donne satisfaction a la com- 
munaute d'interets de tons les peuples, a la solidarite qui, 
tons, les unit. 

Si tout le monde a plus d'esprit que M. de Voltaire, la 
voix de tout le monde doit etre aussi la mieux entendue. 

Est-il besoin de vous dire, Messieurs, que je n'ai point la 
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pretention de vous apporter ici une formule, une regie donnant 
satisfaction a ces int^rets en conflit ? 

Aussi, n*est-ce que pour servir de point de depart a des 
discussions ult6rieures, que je convie rinternational Law 
Association a cr6er un Gomit6 pour 6tudier la modification 
des lois de la guerre maritime, au sujet du droit des neutres, 
et que je soumettrai a celui-ci les id6es que je me permets de 
r^sumer comme suit ; elles se rapportent principalement aux 
conflits de droit soulev6s pendant la guerre russo-japonaise ; 
et sont les conclusions logiques s'^coulant de mon 6tude lue 
Tan dernier. 

1. Le neutre a, en principe, le droit de maintenir, pendant 
le conflit, la situation intemationale qu'il occupait. 

2. Les bellig^rants ne pourront, s'il n'existe point d'autre 
issue, fermer tout un d^troit utilise par la navigation, de fa9on 
a rendre celle-ci impossible ou p^rilleuse, sauf si ce dStroit 
mene uniquement au territoire appartenant a un bellig^rant 
et est de nature a etre effectivement bloqa6. 

8. Les bellig^rants ne pourrant se servir, en-dehors de 
leurs eaux territoriales, ni pour Tattaque ni pour la defense, 
d'engins de destruction a d^clanchement automatiqne. 

4. Les beligerants ne pourront se servir, meme dans 
leurs eaux territoriales, d'engins de destruction a d^clanche- 
ment automatique susceptibles d'etre, par la force des ele- 
ments, entraines au-dela de la zone des eaux territoriales. 

5. Tout moyen de destruction utilise en haute mer devra etre 
de nature a permettre au neutre une navigation normale, sauf 
a lui imposer momentanement une deviation de sa route ordi- 
naire ou un arret temporaire et exceptionnel, et ce alors 
moyennant une juste indemnite, a regler, a defaut des parties, 
par le Tribunal de La Haye. 

6. Les valises postales, a bord de navires transportant 
regulierement le courrier depuis un an avant Touverture des 
hostilites, seront exemptes de saisie (sauf dans les eaux terri- 
toriales des belligerants?). 

7. L'usage innocent de la teiegraphie sans fil a bord des 
navires neutres doit^etre tolere partout. N'est pas repute 
innocent Tusage oonsistant a donner des informations sur les 
mouvements des belligerants. Pareil usage assimilerait le 
navire a celui qui transporte de la contrebande de guerre. 

Les belligerants, dans les limites de leur territoire et de 
leurs eaux territoriales seront en droit d'interdire, d'inter- 
cepter et de troubler les communications par teiegraphie sans fil. 

8. Le fonctionnement de la teiegraphie sans fil a une 
station sur sol neutre, station fonctionnant regulierement 
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depuis un an avant Touverture des hostilit^s, doit etre 
autoris^ et ne pourra etre consid6r6 comme une violation de 
la neutrality. 

9. Le bellig^rant trouvant en haute mer, a bord d'un 
navire neutre, de la contrebande de guerre et une cargaison 
innocente, pourra soit conduire le navire dans un port pour 
Ty faire juger par un tribunal des prises, soit, si c'est im- 
possible, detruire la contrebande ; mais ne pourra, en aucun 
cas, detruire le navire et la cargaison innocente avant un 
jugement r6gulier, meme si le gros temps ou toute autre cir- 
constance I'empeche de conduire le navire dans un port. 

10. Le droit de visite, de recherche ou de capture ne peut 
etre exerc6 que par des na vires r^gulierement et definitive - 
ment commissionnes a cet effet par I'autorit^ comp6tente de 
Tetat bellig^rant. Le navire ayant re9u ce caractere ne 
pourra plus Tabandonner avant la fin de la guerre. 

11. II serait desirable que, pendant une guerre maritime, 
les belligerants deleguent leur consul ou un autre fonction- 
naire r6gulier, dans les ports neutres, pour visiter les navires 
qui y font escale, et dont les capitaines en exprimeront le 
d^sir, a I'effet de constater la nature de la cargaison. Ces 
fonctionnaires d^livreront aux capitaines une patente nette, 
valable jusqu'a la prochaine escale. 

Le fonctionnaire dont s'agit pourrait prendre toute mesure 
utile a Teflfet d'empecher la possibilite de modifier frauduleuse- 
ment Tetat de la cargaison apres le depart du navire, par 
exemple, au moyen d'apposition de plombs. 

Si le belligerant dont le fonctionnaire a visits le navire 
rencontre celui-ci en haute mer, il se contentera de verifier la 
patente et les plombs, et, ceux-ci etant trouv6s en regie, le 
navire sera autoris^e a continuer aussitot sa route, sans autre 
formality ni retard. 

Prince de Gassano: I have the pleasure to second the 
resolution placed before the Conference by M. de Leval, with 
a slight amendment so far as No. 5 is concerned, because he 
says that by the fact of the war the commercial boats have to 
change their route, and sometimes to stop. We have another 
Paper, that will be read later on, in which the principle of 
the neutralization of all the ocean ways will be advocated, so 
that it would be better, perhaps, not to speak as to any 
deviation of the ordinary ways. With this slight difference, 
I repeat that I am pleased to second the resolution in order to 
have a discussion on these points. 
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Sir John Bigham: From the observations made by the 
last speaker, the Prince de Gassano, I understand he regards 
the conclusions to which M. de Leval arrives as in the nature 
of a resolution to be submitted to the Conference. I do not 
know whether that was intended. I did not so understand it 
myself; therefore I do not propose to submit any resolution 
to the Conference at all on this subject, and I do not think 
myself that it is desirable that any resolution should be sub- 
mitted, but, of course, that does not interfere with the dis- 
cussion of the subject matter. Is there any gentleman who 
would like to address us upon the subject of the very inte- 
resting speech which has been delivered to us? If there is 
any member of the Association, or any gentleman present 
who would desire to say anything on the subject of the paper 
which has just been read to us, we shall be very glad indeed 
to hear him. 

M. Gaston db Leval : I propose, if the President will 
consent to it, that these resolutions, should be printed, and 
then we might, at the next Conference, vote on the question. 
I do not think it would be right to vote on these points now, 
because these points will come before the Hague Tribunal ; 
and I think it is better to wait till there is more evidence 
before us, and then, at our next meeting, we might vote 
on these resolutions, or some other gentleman might go into 
the matter, or we might appoint a Committee to go into the 
matter. 

Mr. George Whitelock : Have they ever been printed? 

M. Gaston de Leval: No. A Committee might be 
formed to go into this question, and bring it on at the 
next meeting. 

Mr. George Whitelock : They ought to be printed. 

Prince de Cassano: I think that is exactly the proper 
course. 

Mr. George Whitelock : I propose, gentlemen, that these 
questions should be referred to a Special Committee to draw 
out laws as to the rights of neutrals. 

Prince de Cassano: I will second that. That is what 
I intended to propose. 
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Sir John Bigham : Then the motion before us at present 
is, "That a Committee shall be formed by the Executive 
Council to report to a subsequent Conference upon the propo- 
sition of M. de Leval." Probably that resolution will be 
carried. 

Alderman Thomas Snapb (Liverpool) : Will the report be 
made to this sitting of the Conference, or another sitting ? 

Sir John Bigham : To the next Conference — not to this. 

Mr. George Whitblook: Will it, in due course, be printed 
and distributed, so that members may have the opportunity 
of examining it ? 

Sir John Bigham : I think that is the right thing, and I 
think it will be very interesting to have the speech which 
M. de Leval has made to us in print, so that it may be 
circulated. I do not know whether we shall be giving 
him too great labour in asking him to write it out for us. 
It is suggested, and I see no reason why it should not be 
adopted, that to the same Committee should be submitted 
for report the proposals of Professor von Martitz, so that 
we may have the whole subject treated by one Committee. 

The motion was unanimously agreed to. 

Mr. J. E. E. Stephens, Barrister-at-Law, London, then 
read the following Paper : — 

ABOLITION OF THE EIGHT OF SEAECH OF NEUTEAL 
VESSELS AND OF COMMEECIAL BLOCKADES. 

Rise of the Law of Neutrality. 

DuBiNG the latter part of the Middle Ages belligerents did 
not exactly force third parties to a choice, but legal duties 
and rights did not exist. A State could maintain that it was 
no party to a war, although it furnished one of the bellige- 
rents with money, troops, and other kinds of assistance. 
To avoid such assistance, which was in no way considered 
illegal, treaties were frequently concluded during the latter 
part of the Middle Ages for the purpose of specially stipulating 
that the parties should not assist in any way each other's 
enemies during time of war, and to prevent their subjects 
doing the same. It is through the influence of such treaties 
that the difference during war between a real and feigned 
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impartial attitude of States grew up, and that neutrality, as 
an institution of International Law, gradually developed 
during the sixteenth century. Prom the way in which 
Grotius treats the question of neutrality, it is clear that there 
did not exist many rules regarding the duties of neutrals. 
During the seventeenth century it was not considered illegal 
for neutrals to permit the passage of belligerent troops 
through their territories. That the right to resist and resent 
the performance of acts of war within its lands or waters was 
vested, in theory at least, in a sovereign State, at the beginning 
of the seventeenth century, is manifest from the proclamation 
issued by James I., in 1604, directing that " all officers and 
subjects by sea and land shall rescue and succour all such 
merchants and others as shall fall within danger of such as 
wait the coasts." And yet the non-existence of any well- 
defined rule covering the entire subject is manifest from the 
short chapter (** De his qui in bello medii sunt**), in which 
Grotius went no further than to say that "it is the duty of 
those that are not engaged in war to sit still and do nothing 
that may strengthen him that prosecutes an ill cause, or 
hinder the motions of him that hath justice on his side; and, 
in a dubious case, to behave themselves alike to both parties, 
as in suffering them to pass through their country, to supply 
them with provisions, and not to relieve the besieged.*'* He 
had previously admitted, however, that "it is not inconsistent 
with an alliance that those who are attacked by one of the 
parties to it shall be defended by the other, peace being main- 
tained in other respects." t The vague and incoherent doctrine 
of neutrality thus put forth by the " father of the law of 
nations" at the end of the first quarter of the seventeenth 
century was in agreement with the practice prevailing about 
that time, from which it clearly appears that such doctrine 
as did then exist had not advanced beyond the stage of 
theory. 

Whereas, on the whole, the duty of neutrals to remain 
impartial, and the duty of belligerents to respect neutral 
territory became generally recognized during the eighteenth 
century, the nations of Europe did not come during this 
period to any agreement regarding the treatment of neutral 
vessels trading with belligerents. It is a common saying 
that " extremes meet," and, considering what have been the 
doctrines and practices of some States, the saying seems well 
justified. In peace, the extreme doctrines of neutrality ; in 

-'' De Jure BelU ac Facia, III., c. xvii. 
f Ibid. II., c. xvi. 
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war, the extreme doctrines of belligerence. At one time 
asserting that the citizens of a neutral country may lawfully 
(so far as their own country is concerned) supply to either 
belligerent the means of warfare, subject only to seizure by 
the other in the course of transit; at another, denouncing 
and actually threatening with hostility the government of a 
neutral country because it fails, under all the disadvantages 
of cunning offenders and technical objections, to establish a 
legal conviction for doing what, in other and different times, 
were asserted to be lawful trading acts of individuals of every 
neutral nation. The first principle which ought to be of over- 
ruling authority in International Maritime Law is that of 
good faith. This should be so in all cases and before all 
tribunals, but more especially so before tribunals and in 
relation to matters as to which there is no proper appellate 
jurisdiction, and where the decisions of the Courts, however 
important, can be subjected to no other restraint than that 
which, for most purposes, is, unfortunately, in such matters 
without practical effect — the restraint of public opinion. 
Under such circumstances, it becomes of the greatest im- 
portance that the principles by which the conduct of 
neutrals and belligerents is to be regulated should be 
accurately ascertained. 

Neutrals at Sea. 

In early times, when a belligerent could destroy all public 
and private enemy property he could lay his hands on, no 
special rule existed regarding private enemy ships and private 
enemy property carried by them on the sea. But the practice 
of sea warfare went frequently beyond these wide limits, 
treating neutral goods on enemy ships like enemy goods, and 
treating neutral ships carrying enemy goods like enemy ships. 
It was not until the time of the Consolato del Mare, in the 
fourteenth century, that a set of clear and definite rules with 
regard to enemy private vessels and enemy private property 
at sea, in contradistinction to neutral ships and neutral goods, 
was adopted. According to this famous collection of mari- 
time usages observed by the communities of the Mediterranean, 
it is lawful for a belligerent to seize and appropriate all enemy 
private ships and goods. But a distinction is made where 
either ship or goods are neutral. Although an enemy ship 
can always be appropriated, neutral goods thereon have to be 
restored to the neutral owners. On the other hand, enemy 
goods on neutral ships may be appropriated, but such neutral 
ships must be restored to their owners. However, these rules 
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of the Gonsolato del Mare were not at all generally recognized, 
although they were adopted by several treaties between single 
States during the fourteenth and fifteenth centuries. The 
Netherlands, in contradistinction to the Gonsolato del Mare, 
endeavoured by a number of treaties to foster the principle 
that the flag covers the goods, so that enemy goods on neutral 
vessels were exempt from, whereas neutral goods on enemy 
vessels were subjected to, appropriation. On the other hand, 
throughout the eighteenth and during the first half of the 
nineteenth century down to the beginning of the Crimean 
War in 1858, England adhered to the rules of the Consolato 
del Mare. Thus no general rules of International Law 
regarding private property on sea were in existence. The 
conduct of Great Britain in the seventeenth and eighteenth 
centuries evinced a glaring inconsistency. In our several 
treaties with France, the Netherlands, and Spain, concluded 
between 1677 and 1793, we invariably respected the maxim, 
" free ship, free goods,'* but in subsequent wars with France 
and America we abandoned that principle and rigorously 
adopted its opposite. Another point of conflict was the rule 
of ** enemy's ships, enemy's goods." By the decisions of the 
English Prize Courts, a neutral's property on board an 
enemy's ship was free from capture. France, on the other 
hand, maintained that it was lawful prize. When France 
joined with England in the Crimean War, it became necessary 
that these two nations should adopt one uniform rule in the 
exercise of ** belligerent rights." It was therefore agreed 
upon by them that France should relinquish her claim to 
pronounce as liable to capture **the property of a neutral on 
board an enemy's ship," and that England should abstain 
from deeming as a prize "enemy's property on board a neutral 
ship." Each nation also agreed to discontinue privateering 
by not issuing any letters of marque. These mutual con- 
cessions tended much to simplify the law, to mitigate the 
evils of war as affecting the passive and unoffending neutral, 
and paved the way for the more comprehensive declaration of 
the Paris Congress of April, 1856. This Declaration enacted 
the four rules : (1), that privateering is, and remains, abolished ; 
(2), that the neutral flag covers enemy's goods, with the excep- 
tion of contraband of war; (8), that neutral goods on board 
an enemy's ship are exempt from capture, except contraband 
of war; and (4), that blockades, in order to be binding, must 
be effective — that is, maintained* by a force sufficient really to 
prevent access to the coast of the enemy. 

The United States of America refused to sign the Declara- 
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tion of Paris. That country objected to the abolition of 
privateering, urging as her reason her inability to cope 
with other nations, in case of war, whose navy was larger 
and more powerful than her own, unless she resorted to 
reprisals by means of her private mercantile marine- It 
must, however, be acknowledged that the then President 
of the United States expressed a readiness on the part of 
his countrymen to relinquish privateering, provided the 
leading Powers of Europe would concur in proposing a rule 
of International Law so as to protect private property on 
the ocean from seizure by armed cruisers as well as by 
privateers. England, however, would not consent to this. 
The United States of America made a last attempt to secure 
immunity from capture to enemy merchantmen and goods on 
sea at the Hague Peace Conference. 

Visit and Search of Neutral Merchantmen. 

" The right of visiting and searching merchant ships on 
the high seas," observes Lord Stowell, in the well-known case 
of the Swedish convoy, ** whatever be the ships, whatever be 
the cargoes, whatever be the destination, is an incontestable 
right of the lawfully-commissioned ship of a belligerent 
nation : because till they are visited and searched it does not 
appear what the ships, or the cargoes, or the destinations are; 
and it is for the purpose of ascertaining these points that the 
necessity of this right of visitation and search exists. This 
right is so clear in principle that no man can deny it who 
admits the right of maritime capture, because if you are not 
at liberty to ascertain by suflScient enquiry whether there 
is property which can be legally captured, it is impossible to 
capture. Even those who contend for this inadmissible rule, 
that free ships make free goods, must admit the exercise 
of this right, at least for the purpose of ascertaining whether 
the ships are free ships or not. The right is equally clear in 
practice, for the practice is uniform and universal upon the 
subject."* " We cannot prevent the carriage of contraband 
goods," says Vattel,t " without searching neutral vessels 
that we meet at sea ; we have, therefore, a right to search 
them." "In order to enforce the rights of belligerent nations 
against the delinquencies of neutrals, and to ascertain the 
real as well as the assumed character of all vessels on the 
High Seas, the Law of Nations arms them with the practical 
power of visitation and search." Such is the language of 

* The Ma/ria, I. Robinson, p. 860. 
t Droit dea Gens, L. iii., c. 7, § 114. 
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Chancellor Kent.* And he goes on to say : — " Neutral nations 
have frequently been disposed to question and resist the 
exercise of this right. This was particularly the case with 
the Baltic Confederacy during the American War, and with 
the Convention of the Baltic Powers in 1801. The right 
of search was denied, and the flag of the States was declared 
to be a substitute for all documentary and other proof and to 
exclude all right of search. Those Powers armed for the 
purpose of defending their neutral pretensions, and England 
did not hesitate to consider it as an attempt to introduce by 
force a new code of maritime law, inconsistent with her 
belligerent rights and hostile to her interests, and one which 
would go to extinguish the right of maritime capture. The 
attempt was speedily frustrated and abandoned, and the 
right of search has, since that time, been considered in- 
controvertible.'* 

The Continental publicists admit the general right of 
visitation and search as a belligerent right authorized by the 
rules of International Law, but they would restrict its exercise 
within very narrow limits. Thus Hubner thinks it should be 
limited to the examination of the papers on board, in order to 
ascertain the neutrality of the vessel, f Bayneval says that 
it should be limited to the coasts of the belligerents, and ought 
not to be exercised upon the high seas any further than may 
be necessary to ascertain the actual neutrality of the vessel 
visited, because, he says, a neutral vessel on the high seas 
has no other duty to perform toward a belligerent than that of 
showing that she does not belong to the enemy and that she is 
not sailing under a false flag; any further examination he 
deems an act of hostility, t Hautefeuille considers that the 
right of visit may be exercised in the territorial seas of the 
belligerents and upon the ocean, but not in neutral waters. 
Moreover, that its object is not merely to ascertain the character 
of the vessel, whether it be enemy or neutral, but also, if the 
latter, to ascertain whether it is not violating neutral duty 
and thereby rendering itself subject to capture. He, how- 
ever, limits the examination to the papers produced, and will 
permit no further investigation where the visiting officer 
doubts, or pretends to doubt, their genuineness or the truth 
of their statements. To search for other papers, to interro- 
gate the captain and crew, or to investigate the character of 
the cargo, he deems an abuse of the right of visit — acts 

^ Comment, on Amer. Law^ vol. i., p. 153. 

f Hubner, De la Saisie de BdUmens, tome i., pt. ii., ch. iii. 

I Rayneval, De la Liherti des Mers, tome i., chs. xvi.-xxi. 
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entirely unauthorized, and which neutrals may and ought tc 
resist with force.* Lampredi, Azuni and Ortolan are of the 
opinion that the visit cannot proceed beyond the examination 
of the papers, except where there is suspicion of fraud, t 
Martens and Mass6, though in some respects differing in 
their views, limit the right of search to the single case where 
the papers are incomplete or irregular.! 

It will thus be seen that, while the practice is universal 
for belligerent vessels to visit and search neutral vessels on 
the high seas, yet there is uot a complete agreement among 
Continental publicists as to the extent of this right. 

Limitation of the Right of Search. 

Several of the Continental publicists, as we have seen, limit 
the right of search to the coasts of the belligerents, and say that 
it ought not to be exercised upon the high seas any further than 
may be necessary to ascertain the actual neutrality of the 
vessel visited. I propose, however, to go a step further, and say 
that it should be unlawful for a belligerent to search neutral 
vessels on the high seas at all, provided a condition, hereafter 
stated, is complied with by the neutral. For maritime pur- 
poses, the ocean is deemed the highway of the commercial 
world. All nations are free to traverse it at will. It is the 
common property of all mankind, and therefore can belong 
to no one nation in particular; consequently, belligerents 
should have no more right of searching neutral vessels on the 
high seas than they have of« searching them in neutral waters. 
Mr. Douglas Owen, barrister-at-law, in his paper, read before 
this Association at Christiania in September, 1905, proposed, 
in order to render mail and passenger steamers exempt from 
visit and search : (1), that it should be a punishable offence 
to ship or carry contraband goods by them ; (2), that, in order 
to protect the owners of ships and of full cargoes of coal or 
food-stuffs bound to unobjectionable ports from belligerent 
seizure on suspicion of being bound to objectiouable ports, 
such innocent voyages should be protected by a Government 
certificate ; and (8), that the protection indicated in proposal 
(2) should be available in case of innocent ships and cargoes 
exposed to risk of belligerent seizure on suspicion of intended 

* Hautefeuille, Des Nations Neutres, lit. xii. 

f Lampredi, Commerce des Neutres, § 12 ; Ortolan, Dip, de la Mer, 
liv. iii., ch. vii. ; Azuni, Droit Maritime^ ch. iii. and iv. ; De Cussy, Droit 
Maritime, liv., lit. iii., § 15. 

I Mass^, Droit Commercial liv. ii., lit. ii., ch. ii. ; Martens, Essai 
sur les Armateursy ch. ii. 
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breach of blockade. Undoubtedly, these proposals, if adopted, 
would be a great advantage to neutral traders. But why should 
we not go further, and prohibit altogether the right of a belli- 
gerent to search neutral vessels on tbe high seas — both mail 
steamers and cargo vessels ? It may be said tbat, if we take 
away the right of search, we are depriving belligerents of a 
right acknowledged and submitted to by neutrals for centuries. 
True; but may not the same objections be taken against many 
other belligerent rights which have now been abandoned? 
Take, for example, the right to issue letters of marque and 
the right to declare a paper blockade. And yet the civilized 
nations of the world surrendered these rights by the Declara- 
tion of Paris in 1856, when they agreed that privateering is 
abolished, and that a blockade to be binding must be effective. 
In former times neutrals were not required to prevent 
belligerents from levying troops on their neutral territories, 
and a neutral often used to levy troops himself on his 
territory for belligerents without thereby violating his duty of 
impartiality as understood in those times. In this way the 
Swiss Confederation frequently used to furnish belligerents — 
and often both parties — with thousands of recruits, although 
she herself always remained neutral. But at the end of the 
eighteenth century a movement started tending to change 
this practice. And at the present day it is fairly well 
admitted that the duty of impartiality prevents a neutral 
from allowing the levy of troops. This is another right 
which has been abandoned by both neutrals and belligerents. 
Again, in the eighteenth century England refused to acknow- 
ledge the doctrine of " free ship, free goods." She boarded 
neutral vessels wherever she found them, seized and carried 
into her ports those which had on board cargo obtained from 
her enemies, and condemned them under the judgment of her 
Prize Courts as legal capture. Her naval strength prevented 
any single nation from resisting. And yet, at the present 
day, she, in common with most of the nations of the civilized 
world, has abandoned her right by the Declaration of Paris, 
which declares that enemy property on board a neutral ship 
is exempt, except contraband of war, and that neutral pro- 
perty on board an enemy ship is exempt, except contraband 
of war. Thus another belligerent right has been surrendered, 
and many more examples might be given. 

The exercise of the right of visit and search at a great 
distance from the scene of hostilities is a needless interference 
with the trade of the world. During the Boer War, Great 
Britain undertook not to visit German ships at Aden, or at 
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any place not more distant than Aden from Delagoa Bay. 
But International Law cannot be supposed to have been 
affected by this concession, and the events of the last two 
years or so have demonstrated how useful the exercise of the 
right of search to its full extent may be to a belligerent. 
The Eussians visited and searched neutral vessels in the Bed 
Sea and even in near European waters. 

When the Right of Search may be Exercised. 

I propose, then, that, at the outbreak of hostilities, the 
master of every neutral ship shall carry with him on board a 
certificate, signed and sealed by his own Consul or some other 
Government official, declaring the nationality of his vessel. 
And that when a belligerent; has any doubts of the nationality 
of a ship which he meets with on the high seas, he shall have 
the right of visit for the purpose merely of ascertaining the 
neutrality of the vessel, but shall have no right to search for 
contraband, nor the right to seize contraband goods where he 
knows the vessel is carrying any. So long as enemy private 
vessels are liable to seizure on the high seas, so long, I think, 
we must allow the belligerent to retain the right of visiting 
neutral vessels on the high seas,to ascertain that the ship is 
not an enemy ship sailing under a neutral flag. If we abolish 
the right of a belligerent to search a neutral ship on the high 
seas, or to seize contraband if known to be on board, we 
should do away, to a very large extent, with the necessity 
even for visit, at any rate, as regards the great mail and 
passenger steamers, for they would be easily recognizable by 
the belligerent, and it would only be the smaller and less 
known ships that would be visited to ascertain the nationality. 
If two nations choose to go to war, that is their own concern. 
But they have no right to interfere with the trade of neutrals. 
Neutrals have as much right as before to use unmolested the 
high seas. 

The right of visiting and searching neutral vessels should, 
however, be allowed, as at present, within belligerent waters 
and within a certain number of miles thereof. I do not 
specify the exact number of miles, but it must be within the 
theatre of operations. The same belligerent cruisers which 
are now employed visiting and searching neutral vessels all 
over the world would confine their attentions to the vessels 
approaching the enemy's coasts, and, unless prevented by the 
enemy's men-of-war, would be able to search them and seize 
them if they were carrying contraband. It would be some- 
what in the nature of a blockade of the enemy's coasts or 
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adjoining sea. It would not, of coarse, be a blockade in the 
strict sense of that term, because neutral vessels could still 
have free right of ingress and egress, except that when within 
that zone they would be liable to visit and search, and to be 
captured if carrying contraband. 

This rule would free the neutral trader from the vexatious 
interference which is caused to him under the existing rule. 
The shipowner who chose to carry contraband to one of the 
belligerents would, no doubt, run greater risk of having his 
ship confiscated, but he must be prepared for it if he chooses 
to engage in this kind of enterprise. The neutral merchant 
would thus be free to carry on his trade as during peace. A 
ship, for instance, having ammunition on board would only 
be liable to be searched and seized if it sailed near the theatre 
of operations. 

I further propose that when the visiting officer has any 
doubts of the neutrality of the ship visited on the high seas, 
he shall be allowed to place a prize crew on board of her, or a 
commissioned officer, and take her to her destination, so that 
she may be able to prove her neutrality. If on arrival at a 
neutrafport she is unable to prove her neutrality, she shall 
be seized by the authorities at the neutral port which she has 
entered, and be handed over to the belligerent as lawful prize. 

Abolition of Commercial Blockades, 
Another subject which is intimately connected with visit 
and search, and yet distinct from it, is that of commercial 
blockades. At the Paris Congress of 1856, the United States 
declined to become a signatory to the Declaration of Paris 
unless private property of belligerent subjects was declared 
free from capture on the seas, except in cases of breach 
of blockade and carriage of goods contraband of war. This 
proposal not having been accepted by the European Powers, 
in 1859 the United States added the further condition of the 
abolition of commercial blockades. Mr. Secretarj Cass 
announced this condition in his instructions to the ministers 
of the United States, which were read by them to the foreign 
ministers at the Courts where they resided, and contained the 
following passage * : — 

" That the blockade of an enemy's co9.st, in order to 
prevent all interference with neutral powers even for the most 
peaceful purpose, is a claim which gains no additional strength 
by an investigation into the foundation on which it rests, and 

* Wharton's International Law Digest^ 2nd edit., Washington, 1887, 
vol. ii. § 361, p. 373. Quoted also in Cobden's Speeches, vol. ii. 288 
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the evils which have accompanied its exercise call for an 
efficient remedy. The investment of a place by sea and land 
with a view to its reduction, preventing it from receiving 
supplies of men and material necessary for its defence, is a 
legitimate mode of prosecuting hostilities which cannot be 
objected to so long as war is required as an arbiter of national 
disputes. But the blockade of a coast, or of commercial 
positions along it, without any regard to ulterior military 
operations, and with the real design of carrying on a war 
against trade — and, from its very nature, against the trade of 
peaceful and friendly Powers — instead of a war against armed 
men, is a proceeding which it is difficult to reconcile with 
reason or with the opinions of modern times. To watch 
every creek and river and harbour upon the ocean frontier, 
in order to seize and confiscate every vessel, with its cargo, 
attempting to enter or go out, without any direct effect upon 
the true objects of war, is a mode of conducting hostilities 
which would find few advocates if now first presented for 
consideration.'' 

The abolition of commercial blockades would in no way 
impair the power of excluding contraband from enemy's ports, 
for the vessels which carry it might be arrested under that 
law by the same squadron or by the same cruisers which now 
arrest them under the law of blockade. Putting the war 
out of the question, the neutral has an incontestable right to 
traffic with either belligerent ; the war, to which he becomes 
a party so far only as he interferes in its operations, cannot 
affect this right while he abstains from such interference. 
If the neutral traffic happens to be more advantageous to one 
belligerent than to the other, that must be reckoned among 
the natural conditions of the struggle, just as the comparative 
resources and geographical situations of the belligerents. 
By means of commercial blockades neutral workshops are 
closed and neutral subjects starve, in consequence of these 
acts in which no enemy's presence is discoverable. 

The argument is used that wars are made rarer and 
shorter by being made more terrible to belligerents. But the 
patient acquiescence of the European States for nearly four 
years in the blockade of the southern coast in the American 
Civil War, which occasioned the widest and deepest suffering 
among their population, ought to dispel the idea that 
blockades shorten wars by provoking to intervention. The 
nations of Europe did not intervene in the Franco- German 
War, or the Russo-Japanese War. 

Great Britain, more than any other nation, is concerned 
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in the question of the abolition of commercial blockades. 
The people of this country subsist almost entirely on imported 
food. For the raw materials of our industry — which are, in 
other words, the daily bread of a large portion of our popula- 
tion — we are still more dependent on foreign countries. Were 
we, in the exercise of the belligerent right of blockade, to 
prevent the exportation of those commodities, we should 
inflict greater injury on ourselves than on all the rest of the 
world, not excepting the country with which we were at war ; 
if we could effectually close one or more of these countries 
against both exports and imports, we should be merely inter- 
cepting the supply of comparative luxuries to them, while we 
deprived ourselves of the necessaries of life. It would not be 
much consolation to our working men to be told that food 
and raw materials, destined for their subsistence and employ- 
ment, were rotting in the granaries of ruined cultivators 
abroad. These considerations have always led us practically 
to violate our own theory of a commercial blockade whenever 
the power to do so has remained in our hands, even when the 
exigencies of our situation as a manufacturing nation were 
far less pressing than they are at present. 

It is to the evident interest of the world that the rights 
and duties of neutrals should be placed once and for all 
on the firm ground of international consent, for the leading 
cases of the last war disclosed the extreme incompatibility of 
existing practices, and threatened more than once to extend 
the area of hostilities. So long as Great Britain remains 
predominant at sea, she is more likely to be neutral than 
belligerent in a maritime war, and she has lately experienced 
the disadvantages to which neutral trade is exposed during 
the progress of hostilities. The best security, next to that of 
a powerful navy, that the sea-borne trade of a neutral in 
time of war can possess is an international agreement to 
respect it without the existing proviso as to contraband of 
war. During the late South-African War and the Eusso- 
Japanese campaign, the interference of belligerents with 
the trade of neutrals served the cause of the former but 
little, and, except in a few cases, harmed the cause of the 
enemy scarcely at all. This interference, however, aroused 
strong feelings of resentment among the neutral Powers 
whose interests suffered. It was a source of danger to the 
belligerent, involving both England and Russia in heavy 
damages. The question presents dif&culties, but, on the 
whole, the balance appears to incline in favour of complete 
immunity for the neutral flag, though the right of visit must 
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be maintained in order to establish the nationality of a ship. 
We may occasionally, as belligerents, suffer disadvantages 
from this large concession to the neutral flags, but it is even 
more important to avoid incidents with neutrals during a war, 
and to run no risk that we can avoid of the unexpected 
extension of the area of hostilities at sea. This proposed 
concession to the neutral flag would in no way invalidate 
or lessen ^he right of blockade. It is during peace that we 
can dispassionately give our minds to the subject, and if we 
should happily succeed in our effort, we shall have the 
satisfaction, not merely that we have composed and healed 
national hostilities, but that we have done more — we have 
endeavoured to prevent them. 

Summary of PropoBoU. 

In conclusion, I suggest the following provisions for putting 
an end to the right of search on the high seas : — 

1. That every neutral vessel shall carry a document, signed 

and sealed by the neutral's Consul, or some other 
Government official, declaring the ship's nationality. 

2. That a belligerent's right on the high seas be limited 

to the right of visit, merely for the purpose of ascer- 
taining the nationality of the ship where there is 
reason to doubt her character, and that a belligerent 
shall have no right to search her on the high seas 
even if she is known to contain contraband of war. 

3. That when the visiting officer has reasonable grounds 

after inspection of the documents on board for doubt- 
ing the neutrality of the ship, he shall be allowed to 
place on board a commissioned officer with or with- 
out a prize crew, and take her to her next port of 
call, so that she may prove her neutrality. If she 
fails to prove her neutrality, she shall be handed 
over to the belligerent as lawful prize. 

4. That even the right of visit should not be permitted, 

assuming nations to agree to exempt enemy private 
ships from seizure. 

5. That the right of visit and search may be exercised to 

the fullest extent, as at present, within the territorial 
waters of the enemy and within a certain limited 
number of miles of the theatre of operations. 

And with respect to blockades : — 

6. That blockades of purely commercial ports, or of a 
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coast, without any regard to ulterior military opera- 
tions, and with the real design of carrying on a war 
against the trade of peaceful and friendly Powers, 
should be abolished. 

Mr. Bbcket Hill (Liverpool) : Mr. Chairman, I think 
that nothing justifies us so much in accepting the general 
proposal that a Committee should be fixed upon by the 
Council to go into these questions of neutral rights as the 
Paper that has just been read. It seems to me, Sir, that 
although it may be necessary for an Institution like this 
to consider new laws and new regulations brought about 
by the use of new implements of warfare, by the use of 
"dum-dum" bullets, and by the use of floating mines, yet i 
do not think that we are competent to go into questions of 
neutral rights which have been under full discussion, with 
every advantage of experience, during the last hundred 
years. Nothing has occurred to-day to alter the views that 
have been laid down by past experience and by the decisions 
of competent Courts of Law. The danger of hampering all 
these established rights is evident from hearing a Paper such 
as has been read before us to-day. Can it be supposed that 
an Institution of International Law could ever send forth as 
its proposition, or sanction a proposition, that, on an English, 
or a German, admiral's meeting a vessel that he has reason 
to suspect belongs to a belligerent, and sending to board the 
ship, — that if a man hands to his officer, on the end of a boat- 
hook, a certificate signed by some Consul, or purporting to 
have been so, he is at once to turn round with his tail 
between his legs and go back to his vessel ? The thing is 
preposterous. In order to ascertain the neutrality of a ship, 
it is necessary he should go on board ; he should know the 
length of the bilges of the ship, the engineers who made the 
engines, the language the crew speak and the food they eat, 
and he ought not to be deterred from making the search 
because a certificate is handed to him which may be un- 
intelligible to him and even may be forged. That is a propo- 
sition which I hope will not even go before the Committee you 
are going to appoint. Then No. 2: "That a belligerent's 
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right on the high sea be limited to the right of visit merely 
for the purpose of ascertaining the nationality of the ship 
^here there is reason to doubt her character" — that is 
merely for the purpose of scrutinizing this certificate, and 
not to go on board at aU — *' and that a belligerent shall have 
no right to search her on the high sea, even if she is known 
to contain contraband of war." What use would it be to 
this great nation, whose hospitality we are receiving to-day, 
to maintain a powerful navy ? What use to Great Britain or 
any similar country at war with her if any neutral country 
should be (entitled to pass under the bows of her men-of-war 
steamers loaded with contraband of war, with ammunition 
and gunpowder, with material, with 4*7 guns, and with 
everything useful to the enemy? Surely no man could 
suppose that lawyers would ever sanction such an innovation. 
Then, as regards blockades — and this is a matter that 
demonstrates clearly how little a great jurist, sitting in 
his study, can realize the extent of the innovation he may 
propose — in this Paper the writer tells us that a great 
American, whose very diction proved him to be a great 
authority, laid down that commercial blockade of the enemy's 
coast ought to be abolished. He laid that down in 1859, and, 
as you may remember, and as I remember, how it happened 
years afterwards, he must have seen how his proposition 
would have been a curse to the United States. It was 
entirely owing to the effectual blockade, as everybody here 
will remember, which the great American jurist had pre- 
viously said was unnatural and wrong, that the United 
States is now a united nation. Mr. Chairman and gentle- 
men, I think that these matters as to the rights of neutrals 
settle themselves. A neutral does not work to enforce any 
regulation which may become a precedent against him, and 
when yon begin to interfere between belligerents he wants to 
know whether it is going to react on himself. On the other 
hand, the belligerents are not likely to tamper with neutrals 
unnecessarily or unjustly, because it very often happens that, 
in an equally balanced conflict, the offended neutral may 
turn the verdict if wronged. (Applause.) 
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Mr. R. L. Vaughan WiiiLiAMs : Ich nehme das Wort, wenn 
es erlaubt ist, hier eine Anregung zu geben. Ich werde 
versuchen, mich der Landesssprache zu bedienen, aber da 
sie nicht meine Mutterspracbe ist, so bitte ich um Nachsicht. 

Ich babe mit sehr grossem Interesse zugehort, ich kann 
aber leider den Vorschlagen des Vortragenden nicht bei- 
stimmen. Ich glaube, so gut sie gemeint sind, sind sie doch 
unausfuhrbar, ich wiirde vorschlagen, dass man anstatt 
jener Vorschlage, die am Ende des Vortrages gedruckt sind, 
bestimme, dass in den neutralen Landern, die exportieren, 
irgend ein Beamter sein soUte, der diejenigen Schiffe, die die 
Hafen des betreffenden Landes mit jener Zielbestimmung 
verlassen sollen, untersuchen sollte, und wenn das praktisch 
durchfiihrbar ist, wird die Ladung versiegelt, und wenn das 
Schiff dann bei der Durchsuchung im selben Zustand 
gefunden wird und sich bei ihm das Protokoll des neutralen 
Staates. befindet, darf das Schiff nicht untersucht werden. 
Ich glaube aber nicht, dass die Staaten willig und bereit sein 
werden zu der Erklarung, dass allgemein die Schiffe aus 
neutralen Hafen nicht untersucht werden sollen. Die Mo- 
glichkeit der Durchsuchung muss sich doch jeder krieg- 
fiihrende Staat zum eigenen Schutze offen halten. (Cheers.) 

Sir John Bigham : Then, gentlemen, I am going to propose 
an amendment of the resolution that was adopted just now, 
and I will put the amended resolution from the Chair. 
Before I do so. I should like to say a word about our newest 
and youngest member, Mr. Koland Vaughan Williams, who 
has just addressed you in German, and, as far as I could 
understand, excellent German too. The only danger he runs 
is that he may become an object of envy amongst the English 
and French- speaking members, who may regard his capabili- 
ties with some amount of suspicion. (Laughter.) The reso- 
lution I am about to submit to you is this : '' That the questions 
raised in the addresses of Professor von Martitz, M. Gaston 
de Leval, and Mr. J. E. E. Stephens be submitted to a Com- 
mittee to be formed by the Executive Council of the Associa- 
tion, who will report to the next Conference." It really reads 
the same as the last resolution, except that it includes the 
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Paper of Mr. Stephens with the other two Papers. This 
resolution, as I put it from the Chair, does not require any 
seconder, and therefore I would ask you to vote upon it. 

[The resolution was put to the Conference and carried 
unanimously.] 

Now, gentlemen, we will proceed to the last Paper in the 
programme of to-day*s work. It is a Paper upon "Terri- 
torial Jurisdiction in Wide Bays," and it is by Mr. A. H. 
Gharteris. Mr. Charteris is not here, but I understand that 
the short effect of his Paper will be drawn attention to, and 
it will probably be sufficient. 

Dr. Baty proceeded to give a summary of the following 
Paper by Mr. A. H. Charteris, M.A., LL.B., Lecturer in Inter- 
national Law, University of Glasgow : — 

TERKITORIAL JURISDICTION IN WIDE BAYS. 

I. 
By a recent decision of the High Court of Justiciary in 
Edinburgh* (the Supreme Criminal Court of Scotland), a 
clause in an Imperial Statute t has been interpreted as an 
affirmation by the British Parliament of territorial jurisdiction, 
at least for the purpose of fishery regulation, over an area of 
water on the north-east coast of Scotland more than two thou- 
sand geographical square miles in extent, and bounded by an 
imaginary line drawn between headlands eighty miles apart. 
Correct as the decision no doubt was, it has caused conster- 
nation among the steam- trawl owners who are affected by it, 
and has arrested the attention of those interested in inter- 
national law by its attribution to the British Parliament of a 
reaffirmation of the theory of the "King's Chambers," which, 
though at one time supported by English writers, such as 
Phillimore, and by Americans, like Kent and Wheaton, has 
found but little support from more recent English authorities 
like Hall I and Westlake,§ and has been regarded by con- 
tinental writers as having been abandoned as a general 
principle by Great Britain and the United States in the 
second half of the nineteenth century. || The theory itself, 

* Mortensen v. Peters (July 20th, 1906), Scots Law Times ^ xiv., 
p. 227. The case has not yet appeared in the Court of Session Beports 
I now reported, 8 Fraser, p. 98] . 

+ Herring Fisheries (Scotland) Act, 1889. 

I Hall, International Law, 5th edition, p. 156. 

§ Westlake, International Law, i., p. 188. || Nys, Droit Int, i., p. 447. 
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which dates from the time of John Selden,* was a claim of 
** rights of property and exclusive jurisdiction ** over tracts of 
water along the coast of England enclosed by lines drawn 
from headland to headland, irrespective of the distance 
between them. It originated, says Selden, in 1604, when, 
during the war between Spain and the United Provinces in 
which England was neutral, the * belligerents did not refrain 
from carrying on hostilities even in English waters. To pre- 
vent their incursions, James I., by ordinance of March 2nd, 
1604j caused the limits of these waters to be fixed, and 
appointed experts to describe the parts of the sea adjoining 
his kingdom in which the belligerents should enjoy the royal 
protection. These were also designated upon a map (which 
is reproduced in Mare Clausum (1635 ed.), p. 289) by lines 
joining the extreme promontories, and to the space of water 
included thereby was given the name King's Chambers, regies 
camerce, chambres royalesj " to show," says Selden, " that the 
King was master there.'* 

It is this principle of determining the bays in which a 
riparian State may exercise jurisdiction that appears to have 
been revived three hundred years later in argument before a 
Scots Court, which indeed proved itself not averse from using 
it to justify the claim which it was constrained to hold that 
Parliament had made. 

It is only fair to mention that the clause containing this 
claim is an isolated clause in an Act dealing with the regula- 
tion of herring fisheries, but it relates to a portion of the sea 
which Great Britain, by signing the North Sea Convention of 
1882, had already agreed, perhaps for another purpose, to 
treat as high seas forming the (German Ocean. Moreover, 
the claim is inconsistent with a provision in the subsequent 
Herring Fishery Act of 1895, setting forth the conditions under 
which the Fishery Board of Scotland may make regulations 
for herring fishery in waters up to thirteen miles distant from 
the coasts of Scotland. These points will afterwards be set 
forth in detail. Meanwhile I desire to make some mention of 
the way in which wide bays are treated by individual States 
and by international treaties with reference to territorial 
rights in them. 

II. 

Within the last twenty-five years the subject of territorial 
waters in general has received a considerable amount of 
attention alike from associations interested in international 

"^ Selden, Moure Clausum seu de Dominio Marie (1685), lib. ii., 
cap. ii., pp. 236, et seq. 
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law and from legal writers. Papers dealing with this subject 
were read before this Association at the Genoa and Guildhall 
Conferences of 1891 and 1892 ; and in the following year a 
valuable report* was published containing the replies re- 
ceived as to the existing law of Canada, Sweden and Norway, 
Germany, Italy, Spain, and Australia, in answer to the 
*' Questionnaire " drawn up and circulated by an influential 
and representative Committee on Territorial Waters appointed 
by this Association in 1887. In an appendix is contained the 
proposals with motifs, which Mr. (now Sir Thomas) Barclay 
submitted for adoption to the Institute of International Law 
at its Geneva meeting in 1892. The Institute also occupied 
itself with this subject at its meetings in Hamburg (1891) and 
Geneva (1892) ; and finally, after mature deliberation, adopted, 
at Paris (1894), a well-known series of resolutions under the 
title of Definition et Regime de la Mer TerritorialeA 

For the purpose of this paper it will be sufi&cient to quote 
Articles 1 to 3, which run as follows : — 

" 1. L'etat a un droit de souverainet6 sur une zone de la 
mer qui baigne la c6te, sauf le droit de passage' inoffensif 
reserve a Tarticle 5. 

**2. La mer territoriale s'^tend a six milles marins 
(60 au degr6 de latitude) de la laisse de basse mar6e sur toute 
r^tendue des cotes. 

** 8. Pour Us bates, la mer territoriale suit les sinuosit^s 
de la cote, sauf qu'elle est mesur6e a partir d'une ligne droite 
tir6e en travers de la baie dans la partie la plus rapproch^e 
de Touverture vers la mer ou Tecart entre les deux c6tes de la 
baie est de douze milles marins de largeur a moins qu'un usage 
continu et seculaire n'ait consacre une largeur plus grande." 

In the last decade at least three works have been published 
dealing exclusively with this subject, viz. : La mer cotiere, by 
P. Godey (Paris, 1896) ; Das Kiistenmeer im internationalen 
Rechty von Walther Schiicking (now Professor in Marburg), 
Gekronte Preisschrift der Universitat Gottingen, 1897 ; and 
Le Droit de VEtat sur la mer territoriale, by Professor de 
Lapradelle, of Grenoble (Paris, 1898). In each of these 
works the subject is treated from a dijfferent point of view. 
Godey is concerned to determine the extent of territorial 
waters by a return, under proper safeguards against errors of 
observation, to the range of human vision, a method which 

* " Territorial Waters : * Questionnaire ' Beplies and Beport." Ex- 
tracted from the 15th Annual Report of the Association for the Reform 
and Codification of the Law of Nations ; London, 1893. Referred to 
hereinafter as Report, 

t Annuanre, xiii. 328-331. 



( 106 ) 

Bynkershoek, De dominio maris (1702), had already rejected 
on practical grounds. 

Schiicking, an advocate of full sovereignty of the riparian 
State, applies this principle to the solution of the chief 
questions \vhich arise in connection with territorial waters in 
peace and war. Like most modern authors, he rejects the 
three-mile limit as antiquated, and himself favours a limit 
fixed by the effective range of modern cannon. 

De Lapradelle, in his brilliant essay, advances the novel 
theory that the rights of a riparian State in its litoral seas 
are rights neither of property nor of sovereignty, but in the 
nature of international servitudes over an element which he 
regards as the property of the international family of nations 
conceived as a juristic person. This theory, he says, aJone 
provides a scientific foundation for the differential treatment 
as to the extent of their litoral seas, which, from the very 
nature of their existence, States find it necessary to fix for 
different purposes. His demonstration of this treatment from 
modern State practice is the most valuable part of his work. 
But his theory is open to all the criticism to which Nys sub- 
jects it in his Droit Int., vol. i., p. 518. 

One thing emerges clearly from a survey of recent litera- 
ture on this subject. Writers are agreed that the old three- 
mile limit which, as the equivalent of the range of cannon- 
shot, was at one time a correct working rule based on the 
maxim of Bynkershoek, potestatem terrce finin vhi Jinitur 
armorum vis, is no longer sufficient even for the protection of 
the riparian State. Hall, International Law, 5th edition, 
p. 154, doubts whether this limit has ever been unequivocally 
settled, and adds, '^But in any case, as it has been deter- 
mined, if determined at all, upon an assumption which has 
ceased to hold good, it would be pedantry to adhere to it in 
its present form ; and perhaps it may be said without impro- 
priety that a State has theoretically the right to extend its 
territorial waters from time to time at its will with the 
increased range of guns.'* v. Liszt, Das Volkerrecht (3rd 
edition, 1904), p. 81 (after conceding to the riparian State 
only a limited territorial sovereignty in his " Kiistenge- 
wasser"), reaches, in another way, the same result as Hall. 
** Bei der Bestimmung der Grenze,'' he says, " ist griindsatz- 
lich davon auszugehen dass die Aufstellung des Begriffes des 
Kustengewassers ihren letzten Grund in dem Schutzbediirfniss 
des Uferstaates einerseits, anderseits in dessen Macht hat 
dieses Bediirfniss zu sichern. Die Grenze des Kiistenge- 
wassers muss also soweit hinausgeriickt werden, als der 
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Uferstaat seine tatsacbliche Herrschaft auszuiiben und seine 
Interessen zu sichern vermag. Daher empfiehlt sieh die 
Biiekkehr zur alten Begel nacb welcber die ausserste Grenze 
der Kiistengewasser durcb die Tragweite der Strandbatterieen 
bestimmt wird.*' 

Tbe preamble to tbe Paris Besolutions * of the Institute 
proceeds also on the insuflSciency of the three-mile limit for 
the protection of fishery rights. It runs as follows : — " Con- 
siderant qu'il n'y a pas de raison pour confondre en une seule 
zone la distance n^cessaire pour I'exercice de la souverainet6 
et pour la protection de la peche littorale et celle qui Test 
pour garantir la neutrality des non-bellig6rants en temps de 
guerre ; que la distance la plus ordinairement adopt6e de 
trois milles de la laisse de basse mar6e a 6t6 reconnue 
insuffisante pour la protection de la peche littorale ; que cette 
distance ne correspond pas non plus a la port^e r6elle des 
canons places sur le cote. . . ." 

To meet the new conditions, the Institute recommended 
for adoption as a general rule a distance of six geographical 
mileSy measured from low-water mark, allowing (Art. 4) a 
riparian State in time of war to fix by its declaration of 
neutrality, or by special notification, its neutral zone beyond 
the six miles up the range of guns on the coast. 

In all these discussions the subject of wide bays received 
but scanty treatment, although indeed the Institute has de- 
voted to it a special Article, No. 3, taking the framework of 
it from a corresponding clause in the North Sea Convention 
of 1882. In practice. States deal with their own bays in their 
own way, and in so doing suffer, as Schiicking + points out, 
the less interference from their neighbours, since bays are 
not usually channels of communication on the highway of 
the ocean which every maritime nation is concerned to keep 
open, but are merely means of access to ports lying within 
them. Hence, as Hall 1 says, " Any right to their navigation 
must be founded on a right of access to the State itself." An 
examination of the cases will, I think, show that in the 
treatment of their bays, States are, at least to some extent, 
influenced by the nature of their coast-line. If its coast-line 
has few incurvations, a State will be the more willing to agree 
to a uniform rule than one which has many bays of great 
extent. Thus, if the western coasts of Ireland and Scotland, 
instead of being, as they are, serrated like a comb, had the 

* Annuaire, xiii. 828-881. 
•I" Daa KuBtenmeer^ p. 21. 
{ Int. Law, p. 168, n. 8. 
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comparatively regular outline of the eastern coasts of Great 
Britain, we might expect to find in British law the rule 
obtaining in Prance and Germany, that only those bays are 
regarded as territorial whose width at the entrance to the sea 
does not exceed ten miles. Perhaps, too, this physical fact 
explains the observation which Stoerk, in Holtzendorf, Hand- 
buck des Volkerrechts, i., p. 468, makes in regard to the con- 
troversy as to the territorial character of bays so frequently 
agitated in Great Britain and the United States of America. 
** Since the nations best entitled to solve (this) question " (he 
refers to Great Britain and the United States) " do not ap- 
proach it from the point of view of legal principle, it cannot 
be decided by simple reference to the extent of territorial 
waters regularly prevailing among European States. The 
final solution can only be given as the case arises, and then 
on a consideration of the actual facts and course of practice." 

The necessity for an exception from the general rule was 
felt by the Institute, for they added to Article 3 a saving 
clause, that its rule of measurement was to apply " a moins 
qu'un usage continu et s6culaire n'ait consacre une largeur 
plus grande." Let me refer briefly to some of the best known 
cases which this saving clause would cover. 

On the American continent there have been several well- 
known cases. Thus Chesapeake Bay, a long arm of the 
Atlantic Ocean, running roughly north and south, and cutting 
into the States of Virginia and Maryland, is claimed by the 
United States. Measuring twelve miles in width at its en- 
trance between Cape Charles and Cape Henry, in the State of 
Virginia, it is at least two hundred miles in extent, although 
it is probably nowhere more than twenty miles wide. The 
territorial character of this bay was, after mature deliberation, 
judicially affirmed for all purposes by the American Court of 
Commissioners of Alabama Claims in the case of the Alle- 
ganean,* in which it was essential for the Court to decide 
whether a particular place in the bay south of the Eappa- 
hannock Eiver, and more than four miles from any land, was, 
or was not, in the '* high seas " within the meaning of Sec. 5 
of Act of Congress of June 5th, 1872, which entitled American 
citizens, under certain circumstances, to recover compensation 
from the United States for losses sustained by the depreda- 
tions of the Confederate navy in the Civil War. 

Delaware Bay, fifteen miles in width at the entrance, was 
claimed by the Executive Government of the United States 

* Albcmy Law Journal, xxxii. 484. Moore's Int, Arbitns., iv. 433 ; 
id, J V. 4676. Scott's Leading Cases on Int. Law, 143. 
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in 1798, when, at the instance of Great Britain, they com- 
pelled the restoration of the British ship Grange, which had 
been captured by the French in the bay, in violation of the 
neutrality of the United States.* This claim, in which both 
Great Britain and France acquiesced, depended, according to 
Wharton,! solely on **the fact that the United States are 
proprietors of the lands on both sides of the Delaware, from 
its head to its entrance to the sea." Here also we have an 
application of the King's Chambers theory. 

Long Island Sound, between Long Island and the State 
of Connecticut, was held to be part of New York State, and 
subject to its jurisdiction.! 

On the other hand, the claim of Great Britain that the Bay 
of Fundy, lying between New Brunswick and Nova Scotia, 
was a British bay, from which United States fishermen were 
excluded by the Treaty between Great Britain and the United 
States of 1818, has been abandoned since 1845. § This bay, 
which is from sixty- five to seventy-five miles wide, and from 
one hundred and thirty to one hundred and forty miles long, 
with several '' bays" in its coasts, has one of its headlands in 
the United States (Maine), and must be traversed for a long 
distance by vessels bound to Passamaquoddy Bay (lying 
between Maine and New Brunswick). Moreover, it contains 
a United States island. Little Menan, on the line between the 
headlands. For these reasons, Mr. Bates, the umpire to 
whom the claim of the owners of the United States schooner 
Washington (seized and confiscated for illegal fishing in the 
bay under the Treaty of 1818) had been referred, under the 
provisions of the Treaty of Washington, 1871, decided that 
the bay must be considered as an arm of the open sea.|| 

The territorial character of the Bay of Conception, in 
Newfoundland, which runs forty miles into the land, and has 
an entrance fifteen miles wide, was affirmed by the British 
Privy Council in 1877 in the case of the Direct United States 
Cable Company, Limited, v. The Anglo-American Telegraph 
Company, Limited.^ The Court here went partly on the 
configuration of the bay, and partly on the historical evidence 

* America/n State Papers, i. 73. 

+ F. Wharton, A Digest of the International Loav of the United 
States, vol. i., p. 75, sect. 28. 

X Mahler v. Transportation Company, 1866, N. Y., 362. Quoted in 
Scott's Leading Cases on Int. Law, p. 158. 

§ Cf Phillimore, Int, Law, i., p. 289. 

II Beport of Commissions of Claims, 1858, p. 170. Quoted in 
Wharton, Digest, ill., sect. 305, at p. 59. 

IF Law Beports : Appeal Cases, ii. 894. 
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of a continued claim to territorial sovereignty on the part of 
Great Britain. 

The only case prior to Mortensen v. Peters^ already men- 
tioned, in which a British Court has had to deal with the 
territorial character of a large arm of the sea in England, is 
Regina v. Cunningham (BeH's Crown Cases, 86), relating to 
the Bristol Channel. Here the Queen's Bench expressed the 
opinion that the whole of this channel between Somerset and 
Glamorgam is to be considered as within the counties by the 
shores of which its several parts are respectively bounded. 
It follows, therefore, that, in the opinion of the Court, the 
Bristol Channel so defined was subject to the territorial 
sovereignty of Great Britain. 

The following description of the Bristol Channel is con- 
densed from the judgment of the Privy Council in the Direct 
United States Cable Company's Case : — 

It is an arm of the sea dividing England and Wales, 
into the upper end of which the River Severn flows. On the 
English side its boundary is formed by the counties of Somer- 
set and Devon, and on the Welsh side by the counties of 
Glamorgan, Carmarthen, and Pembroke. The channel widens 
as it descends, and between Port Eynonhead, the lowest 
point in Glamorgan, and the opposite coast of Devon, is, 
roughly, twenty miles wide ; while lower still, between Hart- 
land Point, in Devon, and the opposite coast of Pembroke, 
the width is about thirty-seven and a half miles. The case 
did not decide what was to be regarded as the entrance to the 
Bristol Channel, but it is incidentally stated in the case 
reserved for the opinion of the Court, that from Penarth 
Roads, where the crime was committed, to the mouth of the 
channel, is a distance of ninety miles. This, as the Privy 
Council indicate, would point to the headlands in Pembroke, 
and Hartland Point, in Devon, as being the fauces of that 
arm of the sea. 

The opinion was perhaps unnecessary for the decision of 
the question at issue, as the Court was only asked to decide 
whether a particular spot in Penarth Roads in the Bristol 
Channel, and ten miles from the coast of Somerset, on the 
opposite side at which three foreigners on board a foreign 
ship had committed a crime, was within the county of Gla- 
morgan in Wales, the indictment having, whether necessary 
or not, charged the offence as having been committed in that 
county. After an elaborate argument the indictment was 
sustained, and the opinion which I have quoted was also 
expressed. 
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[Hall, 5th edition (1904), p. 166, thus refers to this case : — 
** It was apparently decided by the Queen's Bench, in Eegina 
t;. Cunningham, that the whole of the Bristol Channel between 
Somerset and Glamorgan is British territory ; possibly, how- 
ever, the Court intended to refer only to that part of the 
channel which lies between Steepholm and Flatholm " (two 
islands lying transversely in the channel a little south of 
Penarth Beads). 

Westlake, International Law^ i., p. 118 (1904), in the same 
connection says : '^ An undefined extent of the upper part of 
the Bristol Channel is still claimed by Great Britain, and is 
fairly within the principle of gulfs.*'] 

From the Eeport of the Association and other sources one 
is able, apart from decided cases, to give some indication of 
the municipal law as to bays in countries other than those 
already mentioned. Thus, with regard to Canada, Mr. A. E. 
Gordon* says: — 

'' The contention of Canada has ever been that all bays 
are territorial waters, where both headlands forming the ex- 
tremities are within the territory of the State. As declaratory 
of this right the Bay of Chaleur has been continuously closed 
to the United States fishermen since shortly after their de- 
nunciation of the Fishery Clauses of the Washington Treaty, 
1871, the distance from Birch Point Lighthouse to Point 
Macquereau Light being sixteen miles, these two points 
having been selected as being easily discernible objects to 
define the delimiting line, though the narrowest part of the 
entrance is between N. Nya Point and Macquereau, and is 
only fourteen and a half miles. Excepting this bay, all other 
bays exceeding six miles in width at entrance have been, as 
an act of grace, opened temporarily as a fishing-ground to 
United States fishermen in common with our citizens." 

Western Australia, says Mr. Haynes, + gravely advances 
an ambiguous claim to all bays the headlands of which are 
" in sight of one another." The colony also claims Exmouth 
Gulf, twelve and a half miles across, and Shanks Bay, with 
passage thereto, thirteen and a half and twenty miles in 
width. 

Western Australia, in 1889, obtained a Pearl and Beche- 
de-mer Fishing (Extra-territorial) Act, which received the 
Royal Assent in 1890, and empowers the Colony to apply her 
local Fishing Acts to British vessels engaged in pearl fishing 

* Eeport, p. 1. Replies of Mr. A. B. Gordon, Ganadn. 

t "Territorial Waters and Ocean Fishery Rights," by T. H. Haynes ; 
Beport of Gmldhall Conference of the Aaaociation for Beform, dc, of 
Int. La/w, 1894, p. 107. 
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beyond the three-mile limit of the coast of the colony. The 
effect of the Act is to subject such vessels not only to an 
export duty on shells raised by them outside the said limit, 
but to an import duty on stores which they take on board 
from their own vessels, and which may never have entered 
the Colony.* 

The German Empire, long before the North Sea Conven- 
tion of 1882, which suggested the rule to France and Belgium, 
limited its claim of territorial sovereignty, at least as regards 
exclusive fishery rights, to bays which are not more than ten 
sea miles in width, reckoned from the extremest points of 
land. The acquiescence of Great Britain in this claim is 
shown by the Notification of the Board of Trade of December, 
1874,1 issued for the guidance and warning of British fisher- 
men fishing off the coasts of the German Empire. The 
Notification recited that an agreement had been come to 
between the governments of the respective countries regarding 
the regulatiqns to be observed by British fishermen, and 
detailed the exceptional circumstances | in which such fisher- 
men were allowed to enter these limits. The limits themselves 
are thus referred to. 

The exclusive fishery limits of the German Empire are 
designated by the Imperial Government as follows: — "The 
tract of the sea which extends to a distance of three sea miles 
from the extremest limit which the ebb leaves dry of the 
German North Sea coast and the German islands or flats 
lying before them, as well as those bays and incurvations of 
the coast which are ten sea-miles or less in breadth, reckoned 
from the extremest points of the land and the fiats, must be 

* B&port, p. 97. Notes by Mr. T. H. Haynes. 

t Herstlet, Commercial Treaties, xiv., p. 1058, altering Notification 
of exclusive fishery limits of North German Confederation, October, 1868, 
given at p. 1055, amte, 

\ The exclusive right of fishing within the above limits is accordingly 
to be enjoyed by fishermen of German nationality only, and English 
fishing-boats are not at liberty to enter these limits except under the 
following circumstances, namely : — 

'* (1) When driven by stress of wind or by evident danger. (2) When 
carried in by contrary winds, by strong tides, or by any other cause beyond 
the control of the master and crew. (8) When obliged by contrary wind 
and by tide to be unable to reach their fishing-grounds, and when from 
the same cause of contrary wind or tide they could not, if they remained 
outside, be able to hold on their course to their fishing-grounds. (4) 
When, during the herring fishing season, English fishing-boats shall find 
it necessary to anchor under shelter of the German coasts in order to 
await the opportunity for proceeding to their fishing-grounds. (5) When 
proceeding directly to any port of the German Empire open to English- 
men for the sale of fish where the cargo is to be sold.'' 
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considered as under the territorial sovereignty of the German 
Empire." 

The application of this rule would apparently give to 
Germany the Mecklenburger Bucht, which measures ten geo- 
graphical miles (15-1°) between Staber Huk, on the Island of 
Pehmarn, and Darsser Ort, in Pomerania, and Kieler Bucht, 
measuring the same distance between Schaaby, in Alsen, and 
Markelsdorfer Huk, on the Island of Fehmarn. On the other 
hand, the Danziger Bucht, if measured between Bixhoft and 
Briisterort, appears to be thirteen and a half sea miles wide 
at the entrance.* The Bay of Stettin, in the Baltic, and 
Jade Bay, in the North Sea (formerly the estuary of the 
Weser), are also claimed.! The territorial character of the 
Frisches Hajff, near Konigsberg, and the Kurisches Haflf, near 
Memel, are incontestable, since these waters are practically 
land-locked. The estuary of the Elbe is also claimed as 
German. I 

Norway, which possesses the most indented coast- line in 
Europe, has, from ancient times § asserted a four-mile limit 
to its territorial waters, which are measured, not from the 
mainland, but from the outermost island off the coast which 
is not submerged by the sea.|| It was because she was 
unable to obtain international recognition for this claim 
that she withdrew from the Hague Convention of 1882,ir 
on the policing of the fisheries in the North Sea, and is 

* See Debes, Neuer Handatlas (1897), sheets 16 and 17. 

f Oppenheim, Int. Law, i., p. 247. 

} See Proc, Verb, de la Conference de la Haye, 1881. " P6che dans 
la mer du Nord,'* Martens's Nouv. Bee, Gen,, 2nd Series, ix., p. 510. 

§ Kleen, in the Beport, mentions a Danish Decree of October 17th, 
1688, in which this claim is made. See also article by Prof. Aubert on 
" La mer Territoriale de la Norv^ge," Bev, Qen. de Dr, Int, Pub,, 1894, 
p. 429. Aubert quotes Royal Rescripts of June 18th, 1745, and February 
16th, 1747, in which this limit was laid down as regards Norway for pur- 
poses of neutrality and exclusive fishery rights. It has, he says, never 
been disputed by other nations. 

li BeatemmeUer om Territorial- Graendsen, Sect. 1. By Rescript of 
February 25th, 1812, it is provided that the territorial limits '* shall be 
reckoned to the ordinary distance of a sea mile from the outermost 
island, or islet, which is not submerged by the sea." Quoted in Norsk 
Fiskerahnanak udgivet of SeUkabet for de Norske Fiskeriers Fremme, 
Bergen, 1903, p. 215. Kleen {Beport, p. 20) adds: "Bien entendu sous 
condition que cette ile ou ce brisant ne soit pas situ^ plus loin de la cote 
qu'une lieue geographique " ; but this condition does not appear in the 
Rescript. 

IF *'Le d^l^gu^ dela Norvfege, M. E. Bretteville, ne pent pas accepter 
la fixation des limites territoriales k 3 milles, surtout en ce qui concerne 
les baies." — Proc6s-verbaux in Martens's Nouv. Bee, Gen,, 3rd Series, ix., 
p. 510. 

8 
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not a signatory to the Convention to which that Conference 
led.* 

With regard to bays, "Ton estime en general," says 
Eleeii,t ''que si une baie s'enfonce dans une cote, la ligne, 
qui constitue la limite exterieure du territorire maritime, n'a 
nuUement besoin de suivre la cote exactement, mais qu'elle 
peut etre tiree parallelement a une ligne droite entre les deux 
pointes du continent, qui gardent Tentr^e de la baie. Meme 
loi, si les deux pointes en question sont formees par deux iles 
ou brisants en dehors de la cote." 

The most recent Norwegian application of the same prin- 
ciple is found in the Boyal Resolution of September 9th, 1889, 
by which the exterior limit of the maritime territory in which 
fishing is exclusively reserved to Norwegian subjects, is de- 
fined with regard to the coast of Eomsdal's Amt t by a line 
starting from a point almost due north of Aalesund, and 
running in a north-easterly direction to a point due north of 
Kristiansund, enclosing a considerable extent of water off the 
coast of Bomsdal's Amt. The islands from which the line is 
drawn are those lying farthest out from the mainland at the 
points in question, and are more than twenty miles apart. 

Spain claims to exercise jurisdiction over a zone ex- 
tending six miles from its coasts, and this, according to 
Riquelme, § has never given rise to any claim or protest on 

"^ "Le Pl^nipotentiaire de Sa Majesty le Boi de Suede et de Norv^ge 
declare au nom de son Gouvemement — 

" Que certaines stipulations de la Convention se trouvent en disaccord 
avec la legislation des Boyaumes-Unis, et le Gouvernement du Boi se 
voyant empech^ d'accepter les dites stipulations avant avoir obtenu 
Tassentiment des representations nationales aux modifications k intro- 
duire dans les legislations respectives, le Gouvernement des Boyaumes- 
Unis de Suede et de Norv6ge se reserve la faculty d'adherer k la Conven- 
tion aussitot que les circonstances la permettront.'* — Proems- verb. No. 2, 
6 May, 1882 ; Martens, ut 8up,y p. 554. 

The United Kingdoms have not adhered to the Convention. See on 
this subject communications of Prof. Aubert, of Christiania, in Annuaire. 
xi., p. 141. 

f Beportf p. 19. 

I ** A line drawn at a distance of one geographical mile and parallel 
to a line from Storholm over Skraapen (outside Haro), Gravskjaar (out- 
side Ona), and Kalven (the outermost of the Orksjaeme) to the outermost 
Jaeveleholm (outside Grip), is to be regarded as the seaward limit of the 
corresponding coast of Bomsdal's Amt in which fishing is reserved ex- 
clusively to the population of this country." — (Quoted in Norsk Fisher- 
almanaJc, p. 215 ; cf. Beport, p. 25, n. 1.) 

§ Elementos de derecho publico international, i., p. 23 (1849) ; quoted 
in the Beport (p. 114). A Customs Ordinance of November 19th, 1884, 
authorises the exercise of Customs jurisdiction . . . ** as regards the coast, 
from the moment when a vessel enters the jurisdictional waters of Spain, 
which extend to six miles, equivalent to 11*111 kilometres from the coast." 
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behalf of other States. Wheaton (ed. Atlay, 1904, p. 227) 
refers to protests on the part of Great Britain and United 
States which are later in date than Biquelme's work. Thus, 
during the American Civil War, the United States refused to 
recognize the six-mile limit in regard to the neutrality of Cuba 
(see Note, Mr. Seward to Mr. Tassara, August 10th, 1863).* 
In 1874, Lord Derby intimated to the Spanish Government 
that their pretensions would not be submitted to by Great 
Britain, and that any attempt to carry them out would lead 
to serious consequences. t Mr. Fish also stated, on the part 
of the United States Government, "We have always under- 
stood and asserted that, pursuant to public law, no nation 
can rightfully claim jurisdiction at sea beyond a marine league 
from its coasts.'' I 

This claim to a six-mile limit appears now to be made 
only for the purposes of revenue protection and fishery 
regulation. For all other purposes, says Nys, § the three- 
m3e limit is the general rule. 

Eussia — at least, for purposes of war and neutrality — 
claims as territorial the whole of the waters of the White 
Sea, whose entrance is more than sixty miles in width. 
Aubertll quotes Eussian Admiralty Instructions of 1893, in 
which the territorial limits of this bay are given, viz. south- 
wards of a line drawn, at a distance o( three miles, between 
Siratoi-Noss (a headland on the north-east coast of the penin- 
sula of Kola) and Kanina-Noss (the north-west extremity of 
the peninsula of Kanin). The distance between these two 
points is, he says, more than a degree of latitude. 

III. 

Of International Conventions in which the extent of juris- 
diction in wide bays is stipulated, I may again refer to the 
Fishery Convention between Great Britain and France of 
1839.1F It was therein provided that the right of fishing in a 
zone extending three miles seaward from low-water mark on 
the coasts of the contracting States should be exclusively 
reserved to the subjects of the respective States. With regard 
to bays, Section 9 provided as follows: — **It is equally agreed 

* Wharton's Digesty i., p. 103, sect. 82. 

t Lord Derby to Mr. Watson, December 26th, 1876, U.8, Dip. Corr,, 
1875, p. 641. 

} Mr. Fish to Sir E. Thornton, January 22nd, 1875; quoted in 
Wharton's Digest, i., p. 105, sect. 32. 

§ Nys, Droit Int,, i., p. 511. 

II Bev. gen, de Dr. Int, Pub, 1894, p. 440. IT Hertslet^ v. 86. 
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that the distance of three miles fixed as a general limit for 
the exclusive right of fishing upon the coasts of the two 
countries shall, with respect to bays, the mouths of which do 
not exceed ten miles in width, be measured from a straight 
line drawn from headland to headland." This stipulation was 
repeated in Art. 1 of the Fishery Convention between the 
same countries of 1867.* In the case of the Bay of Cancale, 
between Cap Carteret and Point Meinga, in Brittany (seven- 
teen miles wide), an express reservation of exclusive fishing 
rights is stipulated for France by both Conventions. 

At the International Conference which met at the Hague 
on October 10th, 1881, for the purpose of regulating the 
police of fisheries in the North Sea outside territorial waters, 
the deliberations followed a Draft Memorandum prepared by 
the British Government on the basis of the Anglo-French 
Convention of 1867 ; and the Conference adopted, with regard 
to bays, a clause corresponding to that in this Convention. 
The Conference rejected the objections of the French delegates 
that the clause in the former Convention, having been intro- 
duced for the protection of oyster fisheries, was inapplicable 
to one dealing with the North Sea. In the North Sea Con- 
vention the clause t is framed in more precise terms. After 
providing that the fishermen of each country shall enjoy the 
exclusive rights of fishing within the distance of three miles 
from low-water mark along the whole extent of the coasts of 
their respective countries, as well as of the dependent islands 
and banks. Article 2 of the Convention goes on to say : — 

'* As regards bays, the distance of three miles shall be 
measured from a straight line drawn across the bay, in the 
part nearest the entrance, at the first point where the width 
does not exceed ten miles. 

** The present Article shall not in any way prejudice the 
freedom of navigation and anchorage in territorial waters 
accorded to fishing-boats, provided they conform to the special 
police regulations enacted by the Powers to whom the shore 
belongs." 

It is interesting to note that France, which was a signatory 
to the North Sea Conventions of 1882 and 1886, enacted a 
law (1888) X prohibiting foreign vessels from fishing in the 
territorial waters of France and Algeria, for the limits of 

* Martens, Nouv, Bee, Gen., xx. 465. 

I Proces-verbaux in Pari. Papers (3238), 1882 ; also Martens, Nouv, 
Becueil Gen,, 2nd Series, ix. 505. The date of the Convention is May 
6th, 1882, and the signatories are Great Britain, Germany, Belgium, 
Denmark, France, and Holland. See Martens, ut sup,, 556. 

I Clunet, Journal de Droit International Prive, xiii. 126, 
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which she adopted almost textaally those provided in the 
North Sea Convention.* 

Articles 1 and 2 are as follows : — 

Art. 1. Fishing is prohibited to foreign vessels in the 
territorial waters of France and Algeria within a limit 
which is fixed at three miles from low-water mark. 

For bays the distance of three miles is measured from 
a straight line drawn across the bay at the part nearest 
to the entrance at the first point where the opening does 
not exceed ten miles. 

Art. 2. In each of the maritime districts (arrondisse- 
ments), the line from which the limit shall be reckoned 
shall be determined by Government decree. + 

* Prof, de Lapradelle, Le Droit de VEtat aur la Mer Territoriale, 
p. 43, explains that the object of the French G-overnmeut in passing this 
law was less to prevent foreign fishermen resident out of France from 
fishing in French waters, than to compel foreign fishermen who had been 
settled for several generations in French territory to apply for naturali- 
zation as French citizens. This, if it was the object of the French legis- 
lature, appears to have been the result achieved by the enactment, for 
the subsequent increase of applications for French citizenship, notably on 
the Algerian littoral, was, he says, clearly marked. ** Bappelons-nous," 
he says, ** la date de cette loi. A cette epoque un mouvement d'hostilit^ 
contre les Strangers s'^tait manifesto dans Topinion ; le Parlement etait 
saisi de projets de taxe contre travailleurs Strangers; les statistiques 
accusaient la presence mena9ante, sur la ligne fronti^re, de groupements 
^tarangers irreductibles k toute fusion ; pour les contraindre k Tassimila- 
tion, c*est-d.-dire a la naturalisation, le l^gislateur ^tait pret d, se servir de 
tons les moyens. Ce fut sous cette consideration qu'il vota sans hesiter 
la loi de 1888." Cf, Robert, Lapicherie maritime (Paris, 1897), p. 23. 

f I am indebted to Dr. Baty, Joint Secretary of the International Law 
Association, for the following references to the State Papers (Great Britain), 
vol. Ixxix., p. 232, which give the French Decree setting forth the line re- 
ferred to in the above law with reference to bays on the coast of Algeria : — 
Art. 1. Les lignes droites tirees en travers des bales cdtes de- 

TAlgerie et d. partir desquelles la limite des trois milles marins deter- 
minant la mer territoriale Frangaise, doit etre compt^e, conform^- 

ment a Particle 1^ de la loi du 1 Mars, 1888, sont trac^es comma 

suit [inter aUa] ; — 

Qolfe de Bone, — De Pauberge de Pembouchure de I'Oued-Mafiag 

au phare du Fort G^nois ; 10 milles. 

Bale de Philippeville, — Du sommet Gabara au phare de Tile 

Srigina ; 8 milles. 

Bate de Bougie. — Du sommet Aokas au phare du Cap Carbon ; 

10 milles. 

Bade d* Alger, — Du phare du Cap Matifou d. la pointe Pescades ; 

10 milles. 

Bade d'Oram,, — De la pointe Canastel k la pointe au nord de 

Mers-el-Eebir ; 7 milles 5. 

Bale de Tipaza. — ^De Tembouchure de rOued-Eoucha au Cap 

Ghenoua; 8 milles. 

Bade de 8idi Ferruch, — Du raz Aorata k la pointe de Sidi 

Ferruch ; 8 milles 5. 
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By Treaty between Spain and Portugal* (subsequent in 
date to the North Sea Convention), as regards the police 
regulations of coast fisheries (reglemento de policia de la 
pesca costenera), signed at Madrid on October 2nd, 1885, it 
was provided that the limits within which the general right 
of fishing is reserved exclusively to fishermen, subject to the 
respective countries (juridicciones), is six miles measured 
from low-water mark. For bays whose entrance does not ex- 
ceed twelve miles, the six miles are measured from a straight 
line drawn from one side to the other. The miles referred to 
are geographical miles of sixty to the degree of latitude. In 
this Treaty no addition is made, as in the North Sea Conven- 
tion, to double the territorial limit at the entrance, but the 
ordinary limit is the six miles customarily claimed by Spain, 
which of course is itself double that of the North Sea Con- 
vention. The clause is exactly that recommended by the 
Institute's Paris Besolutions. 

Belgium and Holland t have each followed the example of 
France in excluding foreign vessels from fishing within the 
exclusive fishery limits. The Belgian law of August 19th, 
1891, is expressly based on the stipulations of Articles 2 and 
3 of the North Sea Convention of 1882, which it embodies. 
For fishery purposes, therefore, the ten-mile limit is applied 
to Belgian bays. I have not been able to ascertain whether 
the Dutch law of October 26th, 1889, takes the same course, 
but the remark of De Lapradelle leads me to suppose that 
it does. 

More than once an attempt has been made to obtain by 
international agreement the recognition of an increased limit 
of territorial waters for general purposes. Thus, Mr. Seward, 
on behalf of the United States, in a note of October 16th, 
1864,1 addressed to the British Legation at Washington, pro- 
posed to Great Britain, in consideration of the increased range 
of cannon-shot at that date, to extend the jurisdiction of the 
riparian State up to a limit of five miles instead of three. On 
the assumption that the neutral littoral zone within the exist- 
ing limits was entitled to the same protection as neutral soil, 
Mr. Seward further suggested that belligerent war vessels 
should be prohibited from opening fire within three miles of 
it. If the three-mile limit were retained, and the increased 
range of cannon taken at five miles, he proposed that the pro- 

'•' Quoted by Professor Torres Compos in the Eeportt p. 93. 
t De Lapradelle, La Mer Territorialef p. 45. 

I Bluntschli, Droit Int. Codifies tr. Lardy, 3rd edit., p. 189. Fuller 
in Nys, Int, LaWt i., p. 512. 
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hibition should be directed against firing within eight miles 
of the neutral coast. 

After the publication of the Paris Besolutions of the 
Institute of 1894, the Dutch Government,* in December of 
the following year, addressed a Collective Note to the Powers, 
inviting them to an international agreement based on these 
Besolutions, which would have had the effect of making the 
second neutrality zone proposed by the Institute extend to 
twelve miles from low-water mark obligatory on all the 
Powers. The increased obligations which this project would 
have imposed upon neutrals in maintaining respect for their 
neutrality led to the rejection of the proposal. It was felt, 
moreover, that the adoption of this limit might lead to 
violations of neutral territory on the part of belligerents 
in consequence of the limitation of the theatre of marine 
hostilities.t 

IV. 

In Great Britain attention has been drawn to this subject 
by the extensive claim to territorial jurisdiction over the 
Moray Firth, which the High Court of Justiciary in Edin- 
burgh has, in a recent case {Mortensen v. Peters), "^ declared to 
have been made by the Herring Fisheries (Scotland) Act of 
1889. Although, according to the Court, the claim was 
asserted only for certain specified purposes, yet it appears to 
be inconsistent, not only with the limits of territorial waters 
in the North Sea, as defined by and acquiesced in by Great 
Britain in the North Sea Convention of 1882, but also with a 
provision in a subsequent Statute of the British Parliament, 
the Herring Fisheries Amendment Act, 1895, to which I shall 
afterwards refer. It was only indirectly that an international 
issue was raised in the case, for the Court considered that it 
had to deal purely with a question of construction arising on 
a clause in an Imperial Statute. But at least indirectly there 
was an international bearing, since the question at issue was 
whether a Statute creating an offence was binding on non- 
British subjects in what, but for previous statutory enact- 
ments, would undoubtedly have been held to be the high seas. 
The circumstances of the case were briefly these :— 

The Danish master of the steam-trawler Niobe, roistered 

* C/. Godey, LaMer Cotibre, 1896, p. 24. Nys, InU Law, i., p. 613. 
Schuckmg, D%e Verwendung von Minen im Seehrieg : ZeiUchrvft fiir 
Int. Priv. u. Off, Becht. (1906), xiv., 121, at 138. 

f The treaty between Great Britain and Denmark, regulating the 
Iceland and Faroe fisheries, may also be referred to (June 24, 1901, Arch, 
Dipl (5-6), 1903, p. 1). I Supra, p. 1. 



( 120 ) 

in Sandefjord, Norway, was tried and convicted at the Sheriff 
Court, Dornoch (Cromartyshire), of having committed an 
offence under the Sea Fisheries Acts and Herring Fisheries 
(Scotland) Act, inasmuch as he had used at a place in the 
Moray Firth, five miles or thereby east by north from Lossie- 
mouth, the method of otter-trawling which, by a byelaw of 
the Scottish Fishery Board, is a method prohibited under 
penalty throughout the entire Moray Firth within a line 
drawn from Duncansby Head, in Caithness-shire, to Eattray 
Point, in Aberdeenshire. At the instance of the master, the 
case came on appeal before the High Court of Justiciary in 
Edinburgh, where it was elaborately argued before a full 
Bench, composed of twelve of the thirteen judges who form 
the Scots Supreme Court. The appellant's case was that the 
alleged offence, having been committed on a foreign vessel at 
a spot more than three miles from low-water mark on the 
Scottish coasts, was not cognizable by the Scots Court. 
Being a foreigner, he was not bound by a British Statute 
creating an offence in what was otherwise the high seas. 
These contentions were overruled by the Court in a unanimous 
judgment by which the conviction was upheld. 

For a proper understanding of the point at issue, it is 
necessary to give some account of the geographical features 
of the Moray Firth, and of the British Fishery Legislation 
affecting Scotland, on the construction of which the Court 
had to give its opinion. 

(1) The Moray Firth proper is the most important of the 
arms * of the sea running in a south-westerly direction into 
the mainland of Scotland on its north-east coast. So far as 
it can be said to have headlands, these are formed on the one 
hand by Tarbet Ness (in Cromartyshire), which divides it from 
the smaller Dornoch Firth, and on the other by Burgh Head, 
a headland on the north-west coast of Elgin. The distance 
between these headlands is about fifteen miles, and the total 
extent of the Firth from that entrance to the mouth of the 
Beauly Firth, into which it merges at its upper end, is about 
thirty-one miles. This is the Moray Firth as it is usually 
designated on standard atlases and on the charts issued by 
the British Admiralty. But the area of water in question in 
Mortensen v. Peters was immensely larger, including the 
Moray, Cromarty, and Dornoch Firths, and extending seaward 

* The others are the Cromarty Firth, an entirely land-looked bay, 
lying to the north-west, with its entrance in the Moray Firth ; and the 
Dornoch Firth, a true bay, lying to the north, and separated from the 
Moray Firth by Tarbet Ness. 
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to a limit which had been laid down by a byelaw of the 
Fishery Board for Scotland under powers delegated from 
Parliament. 

This seaward limit can be readily appreciated on reference 
to a large scale map of Scotland, for it will then be seen that 
a straight line drawn in a south-easterly direction from 
Duncansby Head* (the extreme north-east point on the 
mainland of Scotland, Caithness-shire) to Rattray Point,t on 
the east coast of Aberdeenshire (north of the seaport town of 
Peterhead), encloses a stretch of water forming, roughly, an 
equilateral triangle, its base being on the north coast-line of 
the counties of Aberdeen, Banff, and Elgin. The line between 
Duncansby Head and Rattray Point represents a distance of 
some eighty geographical miles, and the area enclosed by it to 
the westward is close on two thousand square geographical 
miles. Now it is this immense area of water which the High 
Court of Justiciary, interpreting a clause in an Act of Parlia- 
ment, has declared to be (at least for certain purposes) within 
the territorial jurisdiction of Great Britain. It is plain, from 
the map, that the waters to the west of this line enter a 
coast-line of peculiar configuration, which only by stretching 
language can be called a bay. They include, as we have seen, 
two smaller areas of water, to which the term is not inappro- 
priate, viz. at the western end of the triangle, the Moray Firth 
proper and the Dornoch Firtli. But the headlands between 
which the line is drawn cannot reasonably be called the 
entrance to the statutory Moray Firth i Duncansby Head is 
simply the point at which the coast-line, after trending to the 
north-west, turns sharply to the west. Rattray Head, so far 
from being a headland in this connection, is actually to the 
south of Kinnaird Head, which, on the principle underlying 
the choice of Duncansby Head, might serve as the western 
headland to the bay. It happens, however, to be the first 
land which an imaginary line drawn south-east half east from 
Duncansby Head would touch on the Aberdeen coast. The 
waters enclosed by this line are not then properly comparable 
with those of any of the bays mentioned at an earlier part of 
this paper, e. g. Cancale Bay, Bay of Conception, or Delaware 
Bay. They bear most resemblance to the Bristol Channel, of 
which a description has already been given. 

And their extent has not escaped even judicial comment, 
for in an earlier case before the same Court (in which no 
question of the right of foreigners arose), the statutory Moray 

* Approximately in long. 8° 69' W. of Greenwich, lat. 58*' 38 N. 
\ Approximately in long. 2° W. of Greenwich, lat. 67° IT 30" N. 
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Firth was referred to "as a very extensive space . . . which 
includes the Moray Firth, but extends very much beyond 
what can properly be considered as a firth, and includes part 
of the ocean at a great distance from the shore'**; and, 
again, " as a part of the sea of vast extent, and extending 
far out into the practically open sea for a considerable number 
of miles." t 

Let me now refer to the Fishery Legislation I leading up 
to the Acts which the Court was called upon to construe. 

The first definition of the coasts of Scotland is given in 
the Herring Fishery (Scotland) Act, 1867 (30 and 81 Vic, 
c. 52), Section 11 of which provides that this expression, as 
used in the Act, '' shall mean and include all bays, estuaries, 
and arms of the sea, and all tidal waters within three miles 
from the mainland or adjacent islands.*' 

No innovation in the definition of Scottish territorial 
waters was made by the next Act, the Sea Fisheries Act, 
1883 (46 and 47 Vic, c. 22), which, as regards Great Britain, 
carried into effect the provisions of the North Sea Convention, 
1882. By this Statute certain things were declared (Sect. 4) 
to be offences ** within the exclusive fishery limits of the 
British Islands," and these limits were defined (Sect. 28) in 
general terms to mean " that portion of the seas surrounding 
the British Islands, within which Her Majesty's subjects have 
by international law the exclusive right of fishing, and where 
such portion is defined by the terms of any Convention, 
Treaty, or arrangement for the time being in force between 
Her Majesty and any foreign State, includes, as regards the 
sea fishing-boats and officers and subjects of that State, the 
portion so defined." In this Act, therefore, there was nothing 
out of which a claim to jurisdiction in territorial waters could 
be made save on the principles of international law, or by the 
terms of Convention. 

The next Act — the Sea Fisheries (Scotland) Amendment 
Act, 1886 — conferred important powers on the Fishery Board 
of Scotland. It empowered that body to issue byelaws (for 
the validity of which certain formalities and procedure were 
prescribed) to restrict or prohibit any method of sea-fishing in 
any part of the sea adjoining Scotland, and within the exclu- 
sive fishery limits of the British Islands, where such mode of 

* Per Lord Kincairney in Green v. Leith, 28 Court of Session 
Reports^ 1896, 4th Series, vol. xxiii. (Justiciary Cases), p. 60, at p. 54. 

t Per Lord Justice Clerk Kingsburgh, WiUon v. Bust^ he, cit, p. 56, 
at p. 65. 

I These Acts may be conveniently referred to in the Manual of the 
Sea Fisheries {Scotland) Acts and Statutory Byelaws, issued by the 
Fishery Board for Scotland, 1901, C. D. 428. Price Is, 2d, 
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fishing was, in the opinion of the Board, injurious to any kind 
of sea-fishing within such part. It was provided that the 
Board might make similar restrictions, or prohibitions, to 
enable it to make experiments. As this Act was to be read 
and construed along with that of 1888, no alteration was 
made by it in the definition of the exclusive fishery limits of 
the British Islands. 

In 1889, however, an Act was passed which, at least in 
one particular, legislated for waters outside the exclusive 
fishery limits, as defined by the previous Statute. This was 
the Herring Fishery (Scotland) Act, 1889 (52 and 53 Vic, 
c. 23), which had been passed at the instance of the line 
fishermen to protect them against the damage which was 
believed to be caused by the steam-trawlers. The Act con- 
tained a general prohibition against beam- or otter-trawling, 
not only within three miles of low- water mark of any part of 
the coast of Scotland, but also in a list of waters which was 
specified in a schedule to the Act, save only between such 
points on the coast, or within such other defined areas as 
might from time to time be permitted by byelaws of the 
Scottish Fishery Board. The Board was therefore empowered 
to open parts of the waters which by the general prohibition 
were closed. 

The Schedule, which is reproduced in a note hereto,* 
specifies waters which, for the most part, are on the West 
coast of Scotland, but at the end enumerates also certain 
firths and bays on* the East coast. Among them is the upper 
part of Moray Firth. 

This Act also contains in Section 7 the explicit provision 
with regard to the Moray Firth, on which the case under dis- 
cussion turned. It runs as follows : — 

(1) The Fishery Board may, by byelaw or byelaws, direct 
that the methods of fishing known as beam-trawling and otter- 
trawling shall not be used within a line drawn from Duncansby 
Head, in Caithness, to Rattray Point, in Aberdeenshire, in any 
area or areas to be defined in such byelaw, and may from time to 
time make, alter, and revoke, byelaws for the ^purposes of this 
Section, but no such byelaw shall be of any validity until it has 
been confirmed by the Secretary for Scotland.** 

In 1892 the Fishery Board exercised the powers conferred 
on it by this Section, and on 27th September issued a byelaw 
(No. 10) which was approved by the Secretary for Scotland on 
22nd November, and by which the entire area, as defined in 
the Section, was closed to beam or trawl fishermen. 

^' P. 29, infra. 
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The validity of this byelaw was challenged in 1896 in the 
case of Green v. Leith, above referred to, on the ground that 
the Fishery Board was entitled to close only one area or more 
within the specified limit, and could not therefore prohibit 
trawling within the whole of the waters enclosed by the line 
between Duncansby Head and Rattray Point. This view was 
upheld by the Court of Justiciary when that case came before 
them on appeal, and a conviction obtained against a British 
trawler for an offence obtained under this byelaw was quashed. 
But in the almost immediately subsequent case of Wilson v. 
Rust * the same Court reconsidered the validity of the byelaw, 
and by a majority of five judges to two sustained it on the 
neat ground that the whole area was within, because none of 
it was without, the defined limit between the two headlands. 
It was moreover pointed out that the word " area," as 
used in Clause 7, was a neutral term, in no way implying an 
antithesis to the whole. 

The effect, then, of this decision was to close fche entire 
Moray Firth, as defined by the byelaw, to trawling vessels 
registered in Great Britain. To escape the restriction thus 
imposed, it is understood that the British owners of such 
vessels caused them to be registered in foreign countries, e.g., 
in Norway, in the belief that to vessels flying a foreign flag 
the restriction would not apply. This expedient proved suc- 
cessful, for until recently the Scottish Law Officers of the 
Crown held the opinion that the byelaw could not be enforced 
against foreigners. Owing to the agitation caused by the 
British fishermen, who were chagrined to find that the waters 
from which they were themselves excluded were becoming a 
close preserve for foreign trawlers, the whole question was 
reconsidered, and in 1904 a prosecution was raised against a 
foreigner, Olsen, the Norwegian master of the steam-trawler 
Catalonia, registered in Stavanger, Norway, for fishing by the 
prohibited method within the Dornoch Firth, at a point four 
miles south-east from Brora Point, contrary to Byelaw No. 2 
of the Fishery Board, by which beam- or otter-trawling at the 
place in question was prohibited. In the Sheriff Court of 
Dornoch the judge sustained Olsen's plea of no jurisdiction, 
based on the averment that the Catalonia, being registered in 
Norway, and Norway not being one of the Powers signatory 
to the North Sea Convention of 6th May, 1882, the master was 
not subject to the jurisdiction of Dornoch Sheriff Court. Under 
reservation of this plea the alleged offence was proved, but on 

- February 27th, 1896, 28 Court of Session Beports^ 4th Series 
(Justiciary Cases), p. 66. 
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an appeal at the instance of the Procurator-Fiscal the High 
Court of Justiciary sustained the jurisdiction of the Scots 
Court. 

The judges held that the prohibition in Section 6 of the 
Herring Fishery (Scotland) Act 1889, being quite general in 
its terms, applied equally to British subjects and foreigners, 
and that it was not for the Courts to draw a distinction 
which Parliament had not seen fit to make. Lord Kyllachy 
was unable to see that any question of jurisdiction in terri- 
torial waters arose in the case, since the locus of the allegfed 
offence was " well within the three-mile limit as generally 
interpreted, and particularly within the definition of that 
limit expressed (I think in entire consonance with inter- 
national law) by Article 2 of the International Convention of 
1882.* The view of the Court, therefore, was that Parlia- 
ment had not exceeded any rule of international law by enact- 
ing a prohibition for the Dornoch Firth, which was a bay less 
than ten miles wide at the entrance, as defined by Section 2 
of the North Sea Convention, and that the prohibition must 
apply to any person, whether subject or alien, within that 
bay, or within three miles seaward of the line connecting the 
headlands. 

But in the next case, Mortensen v. Peters, the facts of 
which I have already stated, it was impossible to apply to the 
locus of the offence the rules of the North Sea Convention 
as to territorial waters. The place mentioned in the com- 
plaint is " five miles east by north from Lossiemouth '* (a 
fishing village on the coast of Elgin). It was therefore outside 
the three-mile limit, measured from low watermark. More- 
over, Lossiemouth is about ten miles to the east of Burgh Head, 
the headland on the Elgin coast forming the east entrance to 
the Moray Firth proper. But as the place was undoubtedly 
within a line drawn between Duncansby Head and Rattray 
Point, the case raised in the clearest way the question whether 
a prohibition enacted by Parliament applied to foreigners 
when within this area. 

The argument for the appellant was based on the funda- 
mental proposition that as the ofrence in question was created 
by municipal statute, it conferred jurisdiction only over 
British subjects and over foreigners within British territory. 
A prohibition against an act committed by any person meant 
" any person over whom the Courts have jurisdiction." Our 
legislation is primarily territorial. It can in no case apply to 

'•' Peters v. OUen^ 7 Court of Session Reports, 6th Series (Justiciary 
Cases), p. 86 at p. 93. 
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foreigners outside British territory. Now the appellant was a 
foreigner, and it was submitted that he was not within British 
territorial waters when he was alleged to have contravened 
the byelaw. By international law territorial jurisdiction ends 
at the three-mile limit, with the exception of bays intra fauces 
terra.* There was no case in which a bay eighty miles wide 
has been held to be intra fauces terra. So far as any width is 
laid down as a limit the maximum is ten miles. Intra fauces 
terra implies something narrow— a land-locked bay such as 
can be defended from the shore. The Moray Firth, as defined 
by the byelaw, does not satisfy the requirements of any of the 
writers as to intra fauces terra. There was no evidence that 
these waters have ever before been claimed as territorial, and, 
of course, no evidence that they had become so by acquies- 
cence in that claim. In the North Sea Convention the North 
Sea is defined so as to include the Moray Firth, and the Con- 
vention admits that the waters therein dealt with are outside 
territorial limits. If the appellant here had been a subject of 
a power signatory to that Convention, and were claiming his 
rights under the Convention, the Court would not construe 
the Statute so as to make it at variance with the Convention. 
The Court could not construe it differently according to the 
nationality of the accused. It was not the law of Scotland 
that all waters within a line drawn from headland to head- 
land are territorial. All that Stair i says is that bays are 
capable of being declared territorial. 

For the Crown, on the other hand, it was argued that in 
the construction of the Statute there was no room for the pre- 
sumption as to the exclusion of foreigners, inasmuch as it 
was clear and unambiguous in its terms, and related to an 

* L(yrd Advocate v. Clyde Navigation Trustees^ 1891, Cov/rt of 
Session Report, 4th Series, p. 174. 

f James Dalrymple, Viscount Stair (1619-1695) was President of the 
Court of Session 1657-1671. His Institutes of the Law of Scotland^ 
published in 1681, was the first treatise on the Law of Scotland, and is 
still of the highest authority. 4th edition, 1826 (ed. Brodie). The 
passage referred to is from Book 11, Title 1, " Rights Real or Dominion, 
wherein of Community, Possession and Property.'* 

5. — To return to the several kinds of Real Rights, the first is that 
of Community which all men have of things which cannot be 

appropriat Thirdly, the vast ocean is common to all 

mankind, as to Navigation and Fishing, which are the only uses 
thereof, because it is not capable of bounds ; but when the sea is 
enclosed in Bays, Creeks, or otherwise is capable of hounds or 
meeths as within the hounds of such lands or within view of such 
shores, there it may hecome proper, hut with the reservation 
of passage for commerce as in the land. 
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area specified and defined. The presumption was important 
only where the territory affected was undoubtedly not British. 
Where it was clearly or even in dubio British, the presumption 
did not apply. The appellant's argument from the limits of 
the North Sea as given in the Convention failed because those 
limits were agreed to only for the purposes of that Statute 
which were quite different from those of the byelaw under 
discussion. Further, the Moray Firth is part of British 
territorial waters on the principle that all waters are terri- 
torial which are included within a line drawn from headland 
•to headland. It is not a valid objection that the application 
of the rule here included a great amount of water. The only 
limit on the assertion of territorial rights is that no more is 
to be claimed than is reasonably necessary for the protection 
of the country's interests. In the schedule to the Act there 
are other spaces of water included, which would be outside 
territorial limits according to the appellant's contention. 
Finally, even if the Moray Firth is not for all purposes terri- 
torial, Great Britain may make police regulations with regard 
to it in order to regulate the fishings. 

The leading opinion of the High Court of Justiciary was 
delivered by the Lord Justice General (Lord Dunedin), who 
treated the question before the Court as one purely of con- 
struction. The Court, he said, had nothing to do with the 
question of whether the legislature had or had not done what 
foreign powers might consider a usurpation in a question with 
them. They had merely to give effect to a Statute of the 
British Parliament. The argument for the appellant as to 
the presumption against Statutes creating offences applying 
to foreigners was not conclusive, because the presumption 
might be redargued (rebutted). The question was whether it 
had been redargued on this occasion. In favour of an af&rm- 
ative view was the strong inference to be derived from the 
terms of the prohibition in question. It was not an absolute 
prohibition against doing a certain thing, but a prohibition 
against doing it at a certain place. 

"Now,*' he continued, "when a legislature using words 
of admitted generality, *it shall not be lawful,' &c., *for 
persons who,' &c., * conditions and offences by territorial 
limits,' it creates, I think, a very strong inference that it is 
for the purposes specified assuming a right to legislate for 
that territory against all persons whomsoever. This infer- 
ence seems to me still further strengthened when it is obvious 
that the remedy to the mischief sought to be obtained by the 
prohibition would be either defeated or rendered less effective 



( 128 ) 

if all persons whomsoever were not affected by the enactment. 
It is obvious that the latter consideration applies to the 
present case. Whatever may be the view of anyone as to the 
propriety or expediency of stopping trawling, the enactment 
shows on the face of it that it contemplates such stopping, 
and it would be most clearly ineffective to debar trawling by 
the British subjects while subjects of other nations were 
allowed so to fish.'* 

His lordship next dealt with the argument that the locus 
of the occurrence in question was not touched by the Statute 
in so much as international law had formerly fixed it to be 
beyond the limits of territorial sovereignty. There was, he 
said, no such thing as a standard of international law extra- 
neous to the domestic law of a kingdom to which an appeal 
may be made. ** International law, so far as this Court is 
concerned, is the body of doctrine regarding the international 
rights and duties of States which has been adopted and made 
part of the law of Scotland.*' It was therefore relevant to 
enquire whether the locus in this case was beyond the limits 
within which the British legislature might enact a prohibition 
directed against all the world for the purpose of regulating 
methods of fishing. That within the three-mile limit the 
territorial sovereignty would be suf&cient to cover any such 
legislation as the present, was not proof of the counter pro- 
position that outside that limit no such result could be looked 
for. Moreover, the locus was admittedly within the bay 
known as the Moray Firth, which the Crown said was intra 
fauces terrce. Although there was no exact definition of this 
phrase, his lordship thought that three points might be 
referred to as going far to show that the locus here might be 
considered as lying intra fauces terra. He quoted the passage 
already cited from Stair to show that according to the law of 
Scotland it might so be considered. Moreover, the Statute 
under discussion shows that claims were put forward to legis- 
late in other places far beyond the three-mile limit, e. g, the 
Firth of Clyde near its mouth ; and, lastly, the decided cases 
of jurisdiction in wide bays supported the same conclusion. 

" It seems to me, therefore," he said, in conclusion, 
" without laying down the proposition that the Moray Firth 
is for every purpose within the territorial sovereignty, it can 
at least be clearly said that the appellant cannot make out 
his proposition that it is inconceivable that the British legis- 
lature should attempt for fishery purposes to legislate against 
all and sundry in such a place, and if that be so then I revert 
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to the consideration already stated, which as a matter of con- 
struction makes me think that it did so legislate.'* 

The argument from the terms of the North Sea Gonyen- 
tion he considered to fail because that Convention did not 
deal with what was in dispute here, namely, a mode of fish- 
ing. The Act moreover created no privilege in favour of 
British subjects, which was in conflict with the Convention. 
Subjects and foreigners are ex hypothesi treated alike. 

Lord Kyllachy, while admitting that on the point of con- 
struction there was always a .certain presumption against the 
legislature of the country asserting or assuming the existence 
of territorial jurisdiction going clearly beyond limits estab- 
lished by the common consent of nations, pointed out that 
this presumption might be redargued for the purposes. Ex- 
press words would of course be conclusive, and so would plain 
implication. In the present case he considered the presump- 
tion to be redargued by the unlimited and unqualified terms 
of the prohibition applying to a specified area, and further by 
the consideration that the plain object of the enactment would 
have been defeated if the prohibition were not construed to 
apply also to foreigners. " Accordingly," he said, ** it would 
be, I think, easier to suppose that the legislature had reached 
even an erroneous conclusion as to the extent of its juris- 
diction, and had legislated accordingly, than that it had 
resolved deliberately to impose a futile restriction upon its 
own countrymen, and at the same time to create a hurtful 
monopoly in favour of foreigners.'* He further pointed out 
that the presumption had never been applied except when the 
excess of jurisdiction was clear. The whole ratio of the pre- 
sumption fell if it appeared that the area which was in con- 
troversy was at best only in the position of debatable ground, 
being in effect within a category as to which different nations 
had always taken more or less different views, and main- 
tained different conclusions. On the question of international 
law, his lordship held that no evidence of any recognized and 
established rule on the territoriality of wide bays had been 
adduced. 

When one bears in mind that the Court was construing an 
Act of Parliament, it is difficult to see how in accordance with 
the rules of law prevailing in Great Britain it could have 
reached a different conclusion, for undoubtedly it is not the 
business of a British Court to decide whether an Imperial 
Statute does or does not contravene a rule of international 
law. Whether in a question involving not statutory but com- 
mon law it would have applied the dicta frequently expressed 

9 
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in earlier English and American cases, that international law 
is part of the law of the land, is a question which one must 
reserve until the case arises. To international lawyers the 
interest of this case lies less in the decision than in the legis- 
lation on which it turned. And here one cannot help feeling 
that the British Parliament, without perhaps being fully 
aware of what it was doing, has made, in reference to the 
Moray Firth, a claim to jurisdiction to which there is almost 
no parallel. The nearest claim is that made by Bussia for 
purposes of war and neutrality over the White Sea, whose 
headlands are more than sixty miles apart, but other States 
are not particularly concerned with claims which a neighbour 
may make over waters within the Arctic Circle. 

That this claim to jurisdiction over the Moray Firth was 
not made by Parliament in virtue of a settled principle in 
regard to wide bays is clearly shown by the Herring Fisheries 
Kegulation (Scotland) Act of 1895, in which Parliament proved 
itself much more chary in legislating, even for the purpose of 
fishery regulations, over areas of the sea at a distance from the 
British coast. This Act by Section 10 empowers the Fishery 
Board to issue fishery regulations which shall be operative 
within thirteen miles of the Scottish coast, but for their validity 
it lays down strict conditions on a principle for which Mr. 
Barclay (as he was then), at the meeting of the Institute of In- 
ternational Law at Paris, endeavoured, without success, to 
obtain recognition. As an addition to Article 2 of the Paris 
Eesolutions* he proposed the following amendment :— *'Dans 
le cas ou un 6tat voudrait soumettre la peche a des reglements 
quelconques jusqu'a une distance plus gra.nde que six milles 
de la cote, il faudrait Tassentiment des int^resses." This 
proposal was rejected. It was thought to be dangerous, as it 
might empower two States to put their heads together and 
establish all the sea virtually a mare clausum. Moreover, 
'*interesses" was indefinite. All peoples are '* interested " 
in the freedom of the seas. 

The Scotch Act, however, adopts this principle. It entitles 
the Fishery Board by byelaw to direct that the methods of 
fishing known as beam-trawling and otter-trawling shall not 
be used in any area or areas under the jurisdiction of Her 
Majesty within thirteen miles of the Scottish coast to be 
defined in such byelaw. The waters opposite any part of the 
coasts of England, Ireland, and the Isle of Man within thirteen 

* De Lapradelle, La mer territoriale^ p. 66, erroneously gives the 
distance as thirty miles, and omits all mention of the conditions on which 
the validity of the byelaw is made to depend. 
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miles thereof are expressly excepted. The Act therefore 
relates purely to Scotland. As a condition to the validity of 
the byelaw the Secretary of Scotland must hold a local 
enquiry in the district adjoining the part of the sea to be 
included in the byelaw, at which enquiry all persons interested 
shall be heard, whether resident in the district or not, and 
notice of such enquiry shall be sent to all Committees of sea 
fishery districts in the United Kingdom. It is further pro- 
vided that no area of sea within the said limit of thirteen 
miles shall be deemed to be under the jurisdiction of Her 
Majesty for the purposes of this section unless the powers con- 
ferred thereby shall have been accepted as binding upon their own 
subjects with respect to such area by all the States signatory to the 
North Sea Convention^ 1882. 

It seems clear that but for Clause 7 of the Herring Fishery 
(Scotland) Act, 1889, the Fishery Board could not subse- 
quently to this Act prohibit beam- or otter-trawling in the 
Moray Firth even up to thirteen miles of the Scottish coast 
without satisfying the conditions of enquiry by the Secretary 
of Scotland, and assent on the part of the signatories to the 
North Sea Convention as provided in the Act. It would 
therefore seem that since the passing of the Act of 1889 and 
before the Act of 1896 the mind of Parliament had changed with 
regard to the extent of its jurisdiction in Scottish waters. 



SCHEDULE. 
Bays on the West Coast of Scotland. 

Wigtownshire, — Wigtown Bay, within a line drawn from Great Boss 

Point, near Little Boss Lighthouse, on the east, to Isle of Whit- 
horn on the west. 
Lnce Bay, within a line drawn from a point near Port William on 

the east, to Eillyness Point, near Dunmore, on the west. 
Isla/y, Argyllshire. — Loch-in-dail, within a line drawn from Budha na 

Cathair (Mall of Oe) on the south, to the Bhynns, near Bhynns 

of Islay Lighthouse, on the north. 
Island of Skye, Inverness- shire. — Loch Snizort, within a line drawn 

from Vattemish Point on the west to Dunlea on the east. 
LetoiSf Boss-shire. — Broad Bay, within a line drawn from Tolsta Head 

on the north, to Tiumpan Head on the south. 
Stomoway Bay, within a line drawn from Kebook Head on the 

south to Bayble Head on the north. 
Caithness, — Thurso Bay, within a line drawn from Brimsness on the 

west to Dunnet Head on the east. 
Sinclair Bay, within a line drawn from Noss Head on the south to 

Duncansby Head on the north. 
Scapa Bay, within a line drawn from St. Mary's Point on the east 

to Houton Heads on the west, 
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Orkney, — St. Magnus Bay, within a line drawn firom Esha Ness on the 

north to a point near Sandness on the south. 
Estuary of Firth of Clyde. — The waters inside a line drawn from 

Carsewall Point, in the County of Wigtown, to the Mull of Can- 
tyre, in the County of Argyll. 
ArgylUhire. — The waters inside a line from Port Askadel, near Ardna- 

murchan Point, on the west, to Bu-Cisteach, near Arasaig, on 

the east. 
8.E, of Shye. — The waters inside a line from Ru-geur, Slate Point, on 

the south, to a point near Eu-an-dunan on the north. 
Gairloch, N.W. of Boas and Cromarty, — The waters inside a line from 

Bu-na-uag, Loch Torridon, on the south, to a point at Long 

Island, Gairloch, on the north. 
The waters outside Loch Tarbert, Harris, from Toe Head on the 

south to Camus- Huisnish on the north. 
East and West Loch Boag, from Gallon Head on the west to Coul 

Point on the east. 
The waters inside a line from Greenstone Point on the west to a 

point near Meal-Sgreaton, Bu-Cooygach, on the east. 
The waters inside a line from Bu-Stoer on the west to a point at 

Scourie Bay on the east. 

Bays on the East Coast of Scotland. 

Dornoch Firth, Fraserburgh Bay, Montrose Bay, Moray Firth (upper 
parts of), Aberdeen Bay, Saint Andrew's Bay, Firth of Forth — 
all as specified in the existing by-laws of the Fishery Board. 

Dr. Baty : I should like to add on my own account that it 
seems to have weighed very much with the Scottish judges, 
that if the prohibition were not universal it would be useless. 
That consideration was before the court in the Irish case of 
jB. v. Pettit ([1902] 2 I. E. 1), and was dismissed as by no 
means conclusive. Lord O'Brien. O.J., said — (p. 25) " The 
statement as to the probable appearance of the Frenchman 
does not at all alarm me. His visits, if he comes at all, will 
be very few and far between ; and should it transpire that 
he pays us more attention than we desire, the bye-law can 
be revoked so as to permit the defined areas to be open to 
all." It seems to have been taken that foreigners could not 
have been affected by a bye- law couched in general terms. 
Certainly there was no question in that case of rights of 
sovereignty in bays ; because the proclaimed area was ad- 
mittedly far out at sea. But as an expression of opinion by 
the Lord Chief Justice of Ireland, I think the passage I have 
quoted is worth attention. 
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On the proposal of the Chairman, Dr. Justizrat Edwin Katz, 
Mr. Muhsam, and Mr. Kempfner (Berlin), were unanimously 
elected members of the Association, and the Conference 
adjourned until the next day at 10 o'clock. 

In tlie evening the members of the Conference attended a 
dinner at the Landesausstellungspark given by the Juristic 
Society, the International Association for Comparative Juris- 
prudence and Political Economy, and the Berlin Society of 
Advocates. 



SECOND DAYS PROCEEDINGS. 

Wednesday October 3rd, 1906. 

The Conference reassembled at the Chamber of Commerce 
at 10 a.m., the President taking the chair. 

The President announced, amid much applause, that he 

had received the following telegram from His Majesty the 

Emperor : — 

" Bominten, 2. Oktober, 1906. 

** Mit dem Danke fiir Ihre mich erfreuenden Huldi- 
gungsworte begriisse ich die Mitglieder der International 
Law Association als Gaste in meiner Haupt-und Besidenz- 
stadt, Berlin. Mogen die dem Wohle der Menschheit 
gewidmeten Arbeiten der Konferenz auf deutschem Boden 
und inmitten des von starkem Bechtsbewustsein erfiillten 
deutschen Yolkes besonders gedeihliche und erfolgreiche 
sein. 

" Wilhelm, I. E." 

The President : Erlauben Sie mir dies Telegramm auch 
in englischer Sprache vorzulesen : — 

'' Thanking you for the expression of homage, which gave 

me great pleasure, I greet the members of the International 

Law Association as guests in my capital. May the labours 

of your Conference, devoted to the well-being of mankind, on 

German soil, and in the midst of the German nation, filled 

as it is with such a strong sense of justice, be prosperous and 

successful. 

"William, L B." 
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Dr. T. Baty read the minutes of the previous day's pro- 
ceedings, which were approved, and signed by the President. 

Mr. G. G. Phillimore announced that telegrams of good 
wishes had been received from Mr. Fliflet, of Christiania ; Sir 
Joseph Walton and Mr. Cox-Sinclair, of London ; Mr. Louis 
Pranck, of Antwerp ; Mr. Griffiths, American Consul- General, 
Liverpool ; and M. Georges Marais ; and said : It is my sad 
duty at this meeting to call attention to the fact that we have 
just received news of the death of our old friend, His Honour 
Judge Eaikes, K.C., LL.D., County Court Judge in England. 
He worked hard for this Association as a member of the 
Executive Council for a long time, and I am sure his death 
will be felt to be a great loss to the Association. (Hear, 
hear.) 

There were then proposed, and duly elected, as members 
of the Association, Geheimrat Professor Dr. von Martitz, 
Geheimrat Professor Dr. Eiesser, Dr. Landau, Mr. Eudolf 
Oppenheim, and Mr. Beinhold Bichter (all of Berlin) ; and 
Mr. Leopold Dor, of Marseilles. 

The Hon. Sir William Bann Kennedy, Judge of the High 
Court, London, then read the following paper : — 

EXEMPTION OP PBIVATE PEOPEBTY AT SEA. 

We all rejoice to note the progress, during the last forty 
years, of the cause of international arbitration. This Associa- 
tion from the outset has given its best help to that movement. 
But, undoubtedly, the same period, even to its close, has proved 
that war is still an event which must be expected to recur. It 
has has seemed to me, therefore, neither useless nor un- 
seasonable, in the cool atmosphere of present peace, favour- 
ing fair discussion, to submit to this Conference a few remarks 
upon the subject of a change in the rules of maritime warfare 
which has received considerable support in many quarters. 
It is an important as well as a very debatable topic. I dare 
to hope that every one here will try to examine it, so far as is 
justly possible, from a cosmopolitan standpoint, and not 
merely, or chiefly, in relation to the supposed gain or loss of 
the particular country to which he may belong. " Nothing is 
more common than to confound, and yet nothing is more im- 
portant than to distinguish, that which strictly belongs to the 
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province of law and that which properly pertains to the 
domain of policy. Policy might possibly suggest that which 
law, nevertheless, disallows; and, on the other hand, law 
might permit what policy, notwithstanding, would dis- 
suade."* We are not gathered together in this room, as 
diplomats meet at the Hague, to compose matters of inter- 
national controversy, clothed with the dignity of national 
representation and charged with the special and sacred care 
of national interests. Our is a different and a humbler role. 
We are merely volunteers from many nations, associated in 
the desire to further the common good of all by contributing, 
through suggestion and discussion, to the improvement of the 
law which ought to govern the dealings of humanity in time 
of war as well as in time of peace. 

There is no doubly that, whereas, since the year 1856, in 
the case of war between any of the Powers who have acceded 
to the Declaration of Paris, the neutral flag has covered 
enemy's goods, with the exception of contraband of war, a 
belligerent is acting in strict accordance with international 
law who captures at sea and, through proceedings in a com- 
petent prize court, confiscates and sells the merchant ships of 
subjects of the enemy State, together with any goods belong- 
ing to such subjects as the ships may contain, and makes 
prisoners of their crews. The proceeding in the prize court 
is an inquest held upon the captured property in order to dis- 
cover whether it has been lawfully captured or not. It is 
especially a safeguard against the violation of the rights of 
neutrals. But in the case of ships captured at sea, and their 
cargoes, if they do belong to the enemy, there is no doubt 
that the property in them passes to the State of the captors 
directly that an effectual seizure has taken place ; and it is 
therefore legal, in certain circumstances, to destroy the prize 
instead of taking it into port. Such circumstances are the 
practical impossibility of the latter course, owing to the 
storminess of the weather and the unseaworthy condition of 
the prize ; the imminent risk of recapture by the enemy ; the 
great distance of any port to which the prize could be taken ; 
and the inability of the captor to spare a sufficient prize crew. 
In such cases the destruction of the prize is held to be justi- 
fiable, on the ground of necessity ; and one cannot but fear 
that the preciousness of her coal to the modern cruiser, the 
great injnry to her fighting power from any serious diminu- 
tion of her crew, and the growing indisposition of neutrals, 

* Letters by Historicus on International Law (London and Cam- 
bridge, 1868), p. 3. 
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which Hall notes, to admit prizes within the shelter of their 
waters, will tend in the future to multiply the eases in which 
a captor will judge that his duty compels him not to attempt 
to bring the captured vessel into harbour. But modern 
feeling is against the propriety of destroying a prize, unless 
very good ground can be shown for it ; and Hall states* that 
the practice of the English and French navies has always 
been to bring in captured vessels in the absence of strong 
reasons to the contrary. I do not think that the Government 
of any belligerent State now would instruct its naval officers, 
as America did at the outbreak of war with Great Britain in 
1812, to ** destroy all you capture, unless in some extra- 
ordinary cases that shall clearly warrant an exception."! 

The right of capture and, if necessity dictates such a 
course, of destruction, in regard to enemy's property at sea, 
is subject, so far as I am aware, to few recognized qualifica- 
tions. The immunity of hospital ships and their contents 
is in the position of a rule which governs those nations who 
adhere to the Hague Convention of 1899 on Maritime Warfare. 
I cannot doubt that this immunity will obtain universally in 
practice among civilized nations. The immunity of in- shore 
iishing-boats appears to me, if one may presume to differ 
from the opinions of some foreign jurists, to be rather a 
precept of international comity than a rule of international 
law. Certainly it is not an absolute rule. Any obligation 
ceases if there is an actual user of such vessels for naval 
purposes, e.g., as spies or transports, or reasonable grounds 
can be shown for an apprehension of such user. Deep-sea 
fishing — la grande peche — has never enjoyed even conditional 
immunity ; but of the indulgent treatment, in these days of 
less rigorous warfare, both of . all kinds of fishing boats, 
whilst in use as such, and of vessels engaged in scientific 
discovery or in carrying cargoes of works of art or educa- 
tional instruments and material (for which isolated prece- 
dents already exist), one may, I think, rest assured. And 
the same may be said as to the practice of granting a period 
of grace to such enemy merchant ships as happen to be 
in the port of a belligerent at the outbreak of war or arrive 
there within .a limited period after its commencement. 
Humanity of conduct, as was shown in the recent Spanish- 
American war in regard to privateering, often anticipates 
law. 

The capture of private property by the enemy at sea 

'■' International Loav^ 5th edition, p. 458. 
t Ibid., p. 457. 
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is an ancient usage. The work known as the Comolato del 
Mare, or Costumbres Maritimas, compiled in the earlier half 
of the fourteenth century, treats it as a matter of course ; 
and that work contains the earliest collection of the general 
customs and practices of European States in their marithne 
relations. The correctness of the usage stood unchallenged 
until the end of the eighteenth century ; and the occasional 
assaults upon it since then, so far as they are professedly 
based upon ethical principle, are based upon untenable 
theories, for which Bousseau appears to be ultimately 
responsible, that between belligerent nations, the private 
persons of whom those nations are composed are enemies 
only by accident ; that they are not so as men, or even 
as citizens, but only as soldiers; that a State can have 
only other States for enemies, and not men, because no 
true relations can be established between things of different 
natures. 

The unsoundness of such doctrines has been ably ex- 
posed by Hall and by Westlake, in their well-known writings 
upon international law.* I shall quote briefly from the 
latter writer : — 

''If no true relations can be established between States 
and men, it must be impossible for men not only to be 
enemies but also be the citizens or members of a State, and, 
if it is only as soldiers that men are enemies, even acci- 
dentally, every measure employed in war with reference to 
the civil population, including the most moderate requisi- 
tions, contributions and interferences with their liberty, must 
be unlawful. That legal situation would make war almost 

impossible War establishes between each of the 

States which are party to it, and the subjects of the enemy 
State, a relation which entitles the former to treat them as 
identified with their State; in other words, as enemies, so 
far as the necessities of war require under the limitations 
which are recognized as being imposed by humanity. This 
measure is different for combatants and for the peaceable 
population, as the necessities and limitations referred to are 
different for them ; but the difference does not arise from any 
absence in the one case of a relation existing in the other. 
The men who form a State are not allowed to disclaim their 
part of the offences alleged against it, ... . or, therefore, 
to claim that hostile action shall not be directed against their 
State through them in their respective measures. And this 

* HaU, International Lano, 5th edition, pp. 66-67 ; Westlake, Inter- 
national La/Wi 1894, pp. 259-264. 
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is just. Whatever is done or omitted by a State, is done or 
omitted by the men who are grouped in it ; or, at least, the 
deed or omission is sanctioned by them. That must be so, 
because a State is not a self-acting machine." 

** Whilst the power of creating corporations with limited 
liability may well be granted to individuals by States which 
can impose the conditions and exercise the control necessary 
to prevent injustice, ethical principle must condemn the claim 
that men acting in groups, not subject to regulation by a 
superior, can repudiate their personal responsibility and leave 
outsiders to seek their only satisfaction from the means with 
which they have chosen to clothe the group." 

To separate the State from the individuals who compose it 
is, as Hall observes, to reduce it to an intangible abstraction. 
The true position appears to me to be well put in Arts. 20 and 
21 of the American Instructions for the Government of Armies 
in the Field: — 

"Public war is a state of armed hostility between 
sovereign States or governments. It is a law and requisite 
of civilized existence that men live in political continuous 
societies, forming organized units, called States and nations, 
whose constituents bear, enjoy, suffer, advance and retrograde 
together, in peace and in war. The citizen or native of a 
hostile country is, then, an enemy, as one of the constituents 
of the hostile State or nation, and, as such, is subjected to 
the hardships of the war." 

It is not, however, to be concluded from the antiquity of 
a usage or from its defensibility in point of ethical principle, 
that its abolition, absolutely or conditionally, may not at 
some time become both proper and practicable. Unless the 
influence of Christianity and the progress of civilization are 
now but empty phrases, the recognition of the claims of 
humanity upon the conduct of belligerents ought to continue 
to deepen and widen. There was once a time when, even 
amongst the most civilized peoples, the course of the 
successful invader was commonly marked by the devasta- 
tion of the land, the destruction or confiscation of private 
property, and the enslavement of women and children. In 
the centuries which followed the downfall of the Eoman 
Empire, the influence of a Christianized civilization began 
gradually to soften the asperity of warfare. The Church 
wielded a restraining and regulative, and generally, a pacific 
force : questions of international morality drew the attention 
of her doctors. The spirit of mediaeval chivalry contributed 
to the elevation of a standard of honour in the conduct of 
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war, to respect for the persons and the property of defenceless 
non-combatants, and to a gentler and more generous treat- 
ment of the foe who failed. In the sixteenth century came 
the Eeformation ; and the Reformation " brought with it a 
new fury of fighting, and the wars of religion were among 
the most ferocious that mankind had waged."* But the 
same century, towards its latter end, made compensation to 
humanity. It gave birth to the founder of the science of 
international law. To assert and to popularize, as Grotius and 
the great publicists since his time have done, the idea of 
an unwritten code regulating the reciprocal relations of 
independent States, illustrated and evidenced, indeed, by the 
conventions and the usages of nations, but resting upon 
ethical principle as its base, was a signal service in the 
cause of humanity. During the two and a half centuries 
which have passed since Grotius taught, both statesmen 
and jurists, while professing to conform to international 
law, have, it is true, not infrequently disagreed amongst 
themselves as to what the rule of international law was, 
or as to the applicability of an acknowledged rule to a 
given case. In the heat of war acts have been done which no 
principle or precedent could be found to justify. Learned 
expounders of international law have sometimes failed to 
discern between the law as it is, and the law as in their 
opinion it should be, or have laid themselves fairly open to 
the imputation of political partizanship. Nevertheless, in the 
course of this same period, not only has international law 
been systematized, and its sphere enlarged, but, although 
sanctionless and devoid of legislative or judicial authority, it 
has acquired a great and a growing influence upon the 
conduct of the world. There stands behind it the formidable 
force of public opinion, which, in these days of swift 
and easy intercommunication, can manifest itself with 
promptitude and effectiveness. ** An offender against the 
obligations of international law is seriously weakened by the 
disapprobation he incurs."t In order to confer upon amend- 
ments of international law the strongest moral cogency, 
attempts, beginning with the Declaration of Paris, have been 
made to substitute the solemn declaration of an inter- 
national congress for the inferences to be drawn from the 
opinion of jurists, the evidence of usage, and treaties con- 
cluded between individual States. The subject of this paper 

'^ Sir H. Maine, International Law, p. 123. 
+ Ibid., p. 221. 
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is the consideration of the proposal, as it is in substance, to 
amend the Declaration of Paris, by moulding it so as to 
include within its terms the exemption from capture (subject 
to the law as to contraband of war and blockade-running) of 
all private property at sea, and by thus procuring the assent 
of the United States, the one dissentient in 1866, to obtain 
for the Declaration, in its amended form, a place in the Code 
of International Law. 

I do not intend — indeed, I do not think it would be 
becoming — to express a judgment as to the decision to which 
a council of the family of nations ought to come. My main 
purpose is to submit to this Conference some suggestions and 
criticisms as to the reasons, jpro and con, which have been 
put forward either on the humanitarian or the practical side 
of the enquiry. But, before doing so, I think it may not be 
uninteresting if I record briefly the history of the movement 
in favour of this proposal to change the existing law. 

So far as I am aware, the first publicist who advocated 
the proposed change was the Abb6 de Mably, who was a 
diplomatist and statesman as well as an authority on inter- 
national law. I have not had an opportunity of consulting 
his published work, Le droit public de VEurope fond^ sur les 
TraiteSy depuis la paix de Westphalie jusqu'a nos jours ^ 
written about the middle of the eighteenth century. But I 
have had access to a trustworthy analysis of that portion of 
it which deals with the matter in hand. The argument 
of the learned Abb6 in favour of the proposed change is 
based, in some degree, upon humanitarian grounds, but 
mainly upon considerations of advantage to the great com- 
mercial nations and especially to England. The real origi- 
nator, however, of the movement in favour of the change was 
Benjamin Franklin, twenty-five years later. The eyes of the 
civilized world were then drawn to the young nation of the 
western hemisphere, which was just opening the first page of 
its great destiny ; and all that its founders said and did in 
matters of international interest naturally received peculiar 
attention. A treaty of peace between the United States and 
Great Britain was being negotiated. In letters to Mr. Oswald, 
one of the British plenipotentiaries, in 1788, and to Mr. 
Benjamin Vaughan in 1785, Franklin urged the policy of an 
agreement that, in case of future war, unarmed merchant 
ships on both sides should pursue their voyage unmolested. 
At his instance, in 1784, an article was submitted to the 

* First edition, 1748. 
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British commissioners embodying Franklin's views, and pro- 
viding also that neither nation should issue letters of marque. 
Great Britain dissented. But in 1785 (the year of the death 
of the Abb6 de Mably) Franklin, Jefferson, and Adams, repre- 
senting the United States, successfully negotiated a treaty, 
containing similar terms, with the King of Prussia, which 
subsisted for a few years. The official American view, thus 
promulgated, has remained constant. Successive admininis- 
trations since Franklin's time have given it expression in 
messages to Congress and in instructions to their representa- 
tives abroad, and in communications made to foreign govern- 
ments. In 1856 America, through Mr. Secretary Marcy, 
offered to adhere to the Declaration of Paris if the signatories 
would include in the Declaration the immunity of enemy's 
private property at sea. At the Hague Conference in 1899, 
the American commissioners, under the presidency of Mr. 
White, presented the following proposition : — 

" The private property of all citizens or subjects of the 
signatory Powers, with the exception of contraband of war, 
shall be exempt from capture or seizure on the high seas or 
elsewhere by the armed vessels or military forces of the said 
signatory Powers. But nothing herein contained shall extend 
exemption from seizure to vessels and their cargoes which 
may attempt to enter a port blockaded by the naval forces of 
any of the said Powers." 

For reasons which it would be irrelevant to narrate here, 
there was no discussion or vote upon this proposition, but the 
Conference (the delegates of Great Britain and France not 
voting) passed a resolution that the whole subject should be 
included in the programme of a future Conference. Italy, in 
recent years, has shown a disposition to accede to the American 
view. The Marine Code of 1865 declared that the capture of 
mercantile vessels of a hostile nation was abolished in the 
case of any State which should adopt reciprocity of treatment. 
In 1871, Italy concluded with the United States a treaty of 
commerce containing the exemption, subject to the condition 
of reciprocity. At the Hague Conference of 1899, the Italian 
Government, through Count Nigra, formally expressed its 
general support of the principle of the inviolability of private 
property on the high seas in time of war. No other State, so 
far as I can discover, has indicated, by official pronounce- 
ment, any definite decision upon the merits of the question. 
In 1866, when Prussia, Austria and Italy were engaged in 
war, the principle of the immunity of enemy merchant ships 
was adopted. In the Franco-Prussian war of 1870 the exist- 
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ing law was acted upon, Prussia being willing and France 
unwilling, to grant the immunity. 

The action of the American and Italian Governments is 
itself a clear indication that a great deal of support for the 
proposed change of law exists in the communities for which 
they speak, and there can be no doubt that a considerable 
body of favourable opinion has grown up elsewhere. In the 
eighteenth century the concurrence of the Neapolitan Abb6 
Galiani (writing '' by command ") added nothing to the 
weight of the opinion of the Abb6 de Mably which I have 
already cited. For us lawyers of to-day, the adhesion of 
jurists, such as Sir Henry Maine and Hall amongst my own 
countrymen, and Calvo, De Laveleye, and Bluntschli (to 
mention only a few amongst eminent foreigh supporters of the 
change) abroad, is sufficient warrant for a serious considera- 
tion of the question. At meetings of the Institute of Inter- 
national Law, held at the Hague in 1876, and at Turin in 
1882, resolutions in favour of the change were carried. 
Papers on the subject were read at the Buffalo Conference of 
this Association in 1899, and at the Chicago Congress of 
Lawyers and Jurists in 1905. But, without doubt, most im- 
portant factors in the development of a public feeling against 
the law as it stands have been the prodigious growth of mari- 
time commerce during the last half-century and its complex 
ramification throughout the world. Commerce has become 
an elaborate and highly sensitive organization. The disloca- 
tion or suspension of any important branch of its trade will 
result in consequences which will be felt over half the globe. 
In regard to a commodity valuable for food, or as raw material 
for manufacture, the capture or destruction by a belligerent 
of a few cargoes, or even the risk of it, may afifect the price 
of that commodity in every market. It is not only the enemy 
buyer or the enemy seller or the enemy carrier who is 
injured. The commerce of the world, as a business man has 
well said, is " dependent upon the efficient operation of a vast 
and complicated mechanism of exchange, which now, through 
the telegraph, brings constantly under its silent but effective 
guidance the whole industrial world." To propose to destroy 
commerce is to propose to inflict an injury which cannot be 
confined to those on whom it first falls. Even the immediate 
and direct loss to the enemy owner of the ship or cargo 
captured in many cases is made good to him at the expense of 
a neutral through the contract of insurance effected with 
underwriters in a neutral State. The indirect injury, in a war 
between two great maritime Powers, will certainly extend to 
manv neutrals. 
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And so, in more countrieB than one, for some time past, 
there has been growing up amongst business men a consider- 
able feeling in favour of the proposed change. Nearly fifty 
years ago Chambers of Commerce at Manchester, at Bremen, 
at Marseilles, and, I believe, at Hamburg also, declared the 
law as to capture of enemy's private property at sea ought 
to be altered. In 1871 an International Maritime Congress 
at Naples came to a similar conclusion. And I have the 
authority of Perels for the statement that a solution to the 
like effect was passed in April, 1868, at a session of the 
Beichstag of the North German Confederation.^ 

Of course, in weighing opinions expressed by govern- 
ments, or by jurists, or by commercial men, for or against 
the proposed change in international law, those with whom 
the decision will rest will not fail to bear in mind that this is 
a question upon which even an entirely honest thinker must 
find it hard to be really impartial. Patriotism is a source of 
natural bias, against which it is difficult for either statesman 
or jurist to guard, and from which, indeed, it is not desirable 
that we should be entirely free. The judgment of those who 
devote themselves to commerce may, unconsciously, be in- 
fluenced by special considerations, which are deserving careful 
attention, but which must not be confounded with zeal in the 
cause of humanity. 

I propose, with your leave, to see, in the first place, how 
the matter stands in regard to this last-named matter of 
humanity, which is much insisted upon as affording strong 
reason for the proposed change. 

The right of war is, I suppose, as Yattel and Tetens and 
Azuni have said, the law of necessity, to which everything 
yields, and which is founded on the irresistible propensity 
of men to provide for their self-preservation. It is the law 
which commands the belligerent to deprive his enemy of 
every means of becoming stronger or more capable of attack, 
to weaken him by every possible mode, to prevent the aug- 
mentation of his forces and the prolongation of war, and 
to compel him to sue for peace. This involves the doing 
of acts which, viewed abstractly and apart from all other 
relations, are acts of evil-doing. But, as necessity is the 

* Manuel de Droit Maritime International, traduit de TAlleinand 
par L. Arendt, Paris, 1884. Anyone who wishes to appreciate mercantile 
views upon this question, which I have briefly indicated, would do well 
to read two treatises, composed by a very competent English exponent 
of these views, Mr. J. T. Danson. They are entitled respectively Our 
Commerce in War and Our next War, and were published in London in 
1894 and 1897. 
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justification for war itself, so the acts done in the conduct 
of war must be at least reasonably necessary for the attain- 
ment of the objects of war. The loss and suffering caused 
must not be disproportionately great as compared with the 
resulting advantage. *' The general principle is that in the 
mode of carrying on war no greater harm shall be done to the 
enemy than necessity requires for the purpose of bringing 
him to terms. This principle excludes gratuitous barbarities, 
and every description of cruelty and insult that serves only 
to exasperate the sufferings or to increase the hatred of 
the enemy without weakening his strength or tending to 
secure his submission."* The necessity, according to 
Tetens, may be judged of by the criterion, that the means 
employed to produce the effect be in proportion to the end 
for which they are employed. To obtain the object to be 
effectuated, we must not do more mischief than what is 
unavoidable in order to obtain it. This is a universal rule, 
applicable not only to the plan of operations against the 
enemy, but also to each single operation.! Whilst, however, 
in principle, necessity in war is omnipotent, and war is 
essentially inhuman, there is a degree of inhumanity in 
certain acts which is so intolerable that the usage of civi- 
lized nations, now crystallized, and imbedded in inter- 
national law by the Hague Convention of 1899, has placed 
them as acts of land warfare in a catalogue of absolute 
prohibition. Other acts of land warfare, in the interest 
also of humanity, are, by the same convention, regulated 
and limited by conditions ; and a third class of acts is 
held to be justified only if demanded imperatively by the 
necessities of war. In the first category are included {inter 
alia) the use of poison or poisoned arms, the massacre of 
prisoners, treacherous assassination, the attack or bombard- 
ment of towns, villages and habitations which are not 
defended, and pillage; in the second class are requisitions 
and demand of services, and the use of the enemy's railway 
plant, land telegraphs, telephones, &c., and all kinds of war 
material, even though those things are private property ; in 
the third, the seizure or destruction of enemy's property. 
Now we are considering maritime warfare. How ought that 
to be conducted? No one, so far as I have heard or read, 
suggests that the capture of the enemy's merchant ships and 
their cargoes should be absolutely prohibited. We cannot 

* Sir Henry Maine, International La/w^ p. 188. 

t See Eeddie, Maa^time International Law, vol. ii., p. 148. 
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suppose that aoiy maritime state will allow vessels available 
as transports to assemble unmolested for the invasion of 
her shores or to cruise unmolested as spies. No one has 
proposed that enemy's vessels should enjoy immunity if 
carrying contraband of war or running a blockade. The 
question put is this : Is it reasonable that the right of 
capture should be generally forbidden, and held justified 
only upon proof of some special necessity? 

I am not, as I have already said, presuming in this 
paper to offer a judgment of my own on the case. I am 
simply desirous of drawing attention to those points which 
appear to deserve consideration. 

Let us look first at the case as it is put forward on the 
humanitarian side. There is no doubt that the capture or 
destruction of enemy's merchant ships and enemy's cargo 
laden thereon, like most other active operations of warfare,, 
involves personal suffering and loss to some non-combatants. 
The crew of the captured vessel become prisoners of war for 
the time, and the existence of the system of capture by 
causing a total or partial suspension of sea traffic takes away 
the means of livelihood from a large number of those who 
pursue avocations directly or indirectly dependent upon the 
continuance of the carriage of goods by sea. Nor is this 
hardship entirely confined to the subjects of one, or, if the 
belligerents are fairly matched in sea power, of both of the 
warring states. Similar classes of workmen in the neutral 
ports to which in time of peace the shipments from the 
belligerent nations used to go will be injuriously affected, 
although, to some extent, their loss may be mitigated by 
the continuance in neutral bottoms of the trade formerly 
carried on by ships of the belligerents. In the second place, 
there is also, of course, a loss to the wealthier classes of both 
the belligerent countries, who own the ships and the goods 
-which are captured. There is the direct loss for which they 
may and generally would be indemnified by the under- 
writers. There is also the indirect loss, owing to a general 
interference with business, and also to the rise of freights 
and of insurance premiums which might, possibly, in time, 
result in a permanent transfer both of the carrying trade 
and of branches of mercantile business to neutral com- 
petitors. And, further, as I have pointed out in an earlier 
part of this paper, the sea-borne trade of one or both of two 
great commercial countries could not, in these days, be 
crippled or suspended by the operations of war without 

10 
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serious injury resulting to neutrals also in many parts of 
the world. All this mischief to mercantile interests (whether- 
as affecting the belligerents or neutrals) is obviously a 
very important matter in itself. But I am by no means 
sure that it can, in strictness, be treated as a point in the 
humanitarian case. Something may be held to depend' 
upon its ultimate incidence, and this is a question for the 
political economist on whose realm I do not venture to 
intrude. 

There is yet another argument to be mentioned, and it- 
is one which is properly an argument of humanity. It is 
urged by some of those who favour the proposed change- 
that the existing rule gives encouragement to attacks upon 
defenceless merchant vessels in order to obtain prize money,, 
and thus tends to keep alive an ancient and discreditable- 
notion that war may be waged by honourable men for their 
own private gain. But, in my humble judgment, the plea^ 
has, m these days, lost all practical weight. The danger 
referred to vanished (for America, since the war with Spam, 
may be treated as assenting to the Declaration of Paris) with 
privateering in 1856. If I rightly appreciate naval opinion,, 
patriotic prudence, if nothing else, would now prevent the 
naval officers of a great Power from entertaining any 
temptations to chase merchant ships merely for the sake of 
private lucre. Such a proceeding, to use the words of a 
high authority,* is one " in which effect is frittered away 
in the feeble dissemination of the guerre de course, 
instead of being concentrated in a great combination to- 
control the sea.'* 

After reading and considering a great deal that has 
been spoken and written upon this subject of capture of 
enemy's private property at sea, I cannot help thinking 
that the force of the very considerable agitation, which 
has gradually grown up in favour of alteration, is largely,, 
if not mostly, due to a moral sentiment — a feeling that to- 
maintain a right, in general, to capture, and, if the circum- 
stances, from the naval point of view, require, to destroy 
private property at sea, is to fall short of the moral standard 
of modem civilisation in the conduct of warfare. Such a- 
feeling is one of a noble sort. Emotional energy has helped 
in the past, and will help in the future, to do a great deal 
for the happiness of mankind. But to be truly useful, and 
not to do harm, it ought always to be guided by an accurate- 
knowledge of facts, and by a just appreciation of the relation 
* Mahan, The Interest of America as a Sea Power, p. 183. 
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of facts to each other. I venture to suggest that, so far as 
the appeal for change is based upon a comparison of the 
treatment of private property in war on land and the treat- 
ment of private property in war upon the seas, the language 
and the reasoning, in not a few cases, of those who have 
made the appeal, are open to serious criticism. Private 
property is said to be respected in land warfare ; and then 
it is asked, sometimes almost indignantly, and with much 
flourish of rhetoric, Why is private property not respected 
in maritime warfare? The capture of private property at 
sea has been denounced as if it was identical in character 
with the military pillage which is not one of the ways of 
modem warfare and which is absolutely prohibited by the 
express terms of the Hague Convention, 

Now, there are three points as to which I wish to invite 
your attention in questioning the strength of this line of 
advocacy. 

I. — ^First, there underlies the whole position an assump- 
tion that the degree of necessity which exists in maritime 
warfare for the capture of private property of the enemy is 
no greater than, or different from, the degree of necessity for 
the capture of private property in land warfare, it being 
granted, of course, that, in both cases alike, the test of. 
justification of the conduct of war (not being the perpetra- 
tion of any of the absolutely prohibited acts) is its reasonable 
necessity m order to achieve the end of war, that is to say, 
success. 

Is this assumption sound? Are not the conditions of 
the two cases so different as to prevent there being any real 
analogy between the two operations. May it not be said 
with force that the private property on land which is. 
exempt is private property the taking of which, in general,, 
and excluding the special classes of private property which 
are within Art. 53 of the Hague Convention, could not 
reasonably be expected to affect the issue of war ; whereas,, 
at sea, the ships and the merchandise in transit on board 
of them, although privately owned, may not infrequently 
form no small portion of the national resources upon which 
the enemy must rely in order to persist in his resistance ? I 
shall not offer an answer to these questions. But I may 
add in regard to enemy's ships these questions do not lose in 
importance by reason of the fact that a daily increasing 
proportion of the vessels which are now used in commerce 
consists of large and swift steamers, readily available as 
transports and for the rapid acquisition and transmission of 
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information of the enemy's movements and operations, or 
convertible into armed cruisers ; whilst their crews in the 
engine-room and stoke-hole constitute valuable, because 
trained, recruits for the personnel of the modem warship. 
Eussia, as far back as 1878, founded a ** Volunteer" fleet, 
and Great Britain in 1887, and America in 1892, entered 
into special arrangements with certain steamship companies 
for the right of employment of steajners of these companies 
in Government service. 

II. — The second point in the appeal to which I desire to 
call attention is the fundamental statement that private 
property is respected in land warfare. Does not this allega- 
tion make far too much of the rule and far too little of the 
actual practice ? Not fifty years ago a great general marched 
through Georgia and Carolina, devastating the hostile country 
as he went for reasons of military necessity. Would any 
commander in the field, in the enemy's country, hesitate — 
ought he, indeed, to hesitate — to demolish chateau or cottage 
or factory, or to cut down private woods or standing crops, 
if he judged it to be strategically necessary to do so in order 
to secure his own position in battle, or to weaken his 
opponent's? Kriegsraison geht vor Kriegsrecht, In the 
course of the same American War as that in which General 
Sherman made his celebrated march, the Federal troops 
seized, wherever they could find it, the privately-owned 
cotton, which constituted an important part of the resources 
of the Confederates. And in regard to such seizure, the 
Supreme Court of the United States has decided that it was 
lawful.* 

III. — The third and last point is the comparison of capture 
of enemy's property at sea to the pillage which the Hague 
Convention has absolutely prohibited. I am, I confess, wholly 
at a loss to understand such a comparison. What pillage 
was in olden times we all know well — the licensed indis- 
criminate plunder of terrified and helpless families by an 
excited soldiery. What possible resemblance is there to this 
in the orderly and formal capture of a merchant ship by a 
man-of-war, and the orderly and formal condemnation of that 
ship and its cargo, if it be lawful prize, by a Court of Justice ? 
The distinguished lawyer and statesman who at present 
holds the highest legal ofi&ce in my country, but who was 
then Sir Eobert Eeid, wrote, in October last, a weighty letter 
to the Times, suggesting the favourable consideration of the 
proposed change, in the interest of Great Britain. But in 

"' See, as to this, Wheaton, 4th English edn., p. 483. 



(( 146 )) 

the course of that letter he remarked, and, as I respectfully 
maintain, with absolute truth, " No operation of war inflicts 
leas suffering than the capture of unarmed vessels at sea." 

I shall not, I hope, be deemed prolix if I add upon this 
point two quotations, one from an English and one from an 
American authority. Mr. Lawrence, who has held the post 
of Professor of International Law both in an English and ia 
an American University, has put the case, as it seems to me,, 
with great clearness*: — 

" In fact, the superior humanity of land warfare exists- 
more in name than in reality. Private property may still 
be captured at sea; on land it is exempt from seizure. 
There is a sharp contrast in the rules so far as words are 
concerned. But, if we leave expressions and deal with facts, 
we shall find that a country may be swept bare of supplies- 
to feed the soldiers who hold it down by hostile force. 
Peasants may be impressed to drive their own carts for 
the invaders. The produce of the farmer, the stock of the 
trader, the stores of the merchant, may go to fill the 
magazines of the enemy; and the slightest attempt on 
the part of the population to aid their fatherland by active 
means may expose them to all the horrors of military execu- 
tion. It is true that the individual soldier is not allowed to 
plunder at his pleasure, but neither is the individual sailor. 
The capture of a merchantman is as regular and orderly 
a proceeding as the levy of a requisition upon a country 
town. In both cases private property is taken, but taken 
by disciplined agents of the enemy state acting under public 
authority. If there be any moral superiority, it is on the 
side of the maritime transaction ; for a boat's crew engaged 
in the search and capture of a trading vessel can be kept 
under more complete supervision than a foraging party 
engaged in taking grain and stock from a country village ; 
and, moreover, the presence of women and children in the 
one case, and their absence in the other, suggest considerations 
which certainly do not favour the claim of superior humanity 
made on behalf of land warfare." 

Hall makes a similar statement,! and at its close quotes 
this language from Dana : — '* Maritime capture takes no 
lives, sheds no blood, imperils no households, and deals only 
with the persons and property voluntarily embarked in the 
chances of war for the purposes of gain and with the 
protection of insurance." 

* The Principlea of Inlemational Law, pp. 862, 868. 
f International Law, pp. 446, 447. 
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I desire, before quitting the region of humanitarian 
argument, to call attention to the fact that there are those 
who oppose the immunity of private property on the very 
ground of humanity itself. What, they ask, is the ultimate 
object for which good and humane men should work? 
Surely, the cause of peace. Is it quite certain that, in 
respect of the interests of peace, war at sea may not be 
made too cheap, that the amount and area of economical 
loss by war may be too narrowly limited and so a powerful 
influence in restraint of war may be destroyed or seriously 
impaired? If you render maritime trade immune, you 
remove one of the worst terrors of war from the wealthier 
classes, the classes which, in some countries at any rate, are 
the chief directors of the national policy. Will a power be 
Jess likely to go to war if it no longer has either to defend 
its maritime commerce or to transfer it to a neutral flag? 
Sir Thomas Barclay adverted to this point in a paper read 
by him at the Buffalo Conference of this Association in 
1899 ; it was the principal topic of an eloquent speech of 
Mr. Moorfield Storey, of Massachusetts, a delegate of the 
United States Government, when addressing the St. Louis 
Congress of Lawyers and Jurists in 1905, upon a resolution 
which had been proposed in favour of the exemption from 
capture of private property at sea. 

I quote his concluding words: ** I want to oppose war 
by everything that can be done. I do not want the citizens 
of a great country to feel that they can go out among the 
farmers of the country and say, * Give us your sons, but our 
pockets are to be exempt from contribution.* If we are to 
have war, let it fall on the material resources of the country. 
You cannot bring people to peace as quickly by killing as 
you can by destroying their resources, and for that reason I 
am not inclined to pass this resolution. It tends to induce 
war to a gladiatorial show, like a football game, instead of 
making every man in the nation feel the effect of it." 

Sir Henry Maine appreciates the argument, though, 
upon the whole, he does not deem it convincing. Writing 
upon the Declaration of Paris, he says * : ** It may be asked 
whether it would tend to diminish wars if economical loss 
were reduced to the lowest point, and if hostility between 
nations resolved itself into a battle of armed champions, of 
ironclads and trained armies, if war were to be something 
like the contest between the Italian States in the Middle 
Ages, conducted by free companies in the pay of this or that 
-'- International Law, p. 128. 
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'Community. I think that even thus modified, war would 
be greatly abated. But this is a subject which ought not to 
be taken for granted without discussion." 

When we pass from the consideration of the present 
•question on the humanitarian side, and approach its 
j)ractical side, we enter a region in which the only trust- 
worthy guides are the statesman and the naval expert. 
The opinion of a layman, like myself, would be worth 
nothing, and, even if I were bold enough to form a judg- 
ment, I should not deem such an occasion as this a fitting 
one for its delivery. The matter is one which would 
necessarily involve the consideration of the interests of 
particular nations ; and that, as I stated at the outset, it is 
.my set purpose to avoid. This much, however, I may say. 
The determination of those who will have, in a representa- 
tive capacity, to discuss the question must depend in large 
measure upon the counsel which, in the interest of their 
respective countries, competent advisers may give, first, as 
to the value, in the present and in the future, of commerce- 
•destroying for success in war, as to which there is evidently 
a wide difference of opinion (Mahan, for example, affirming 
that *' blows against commerce are the most deadly that 
^an be struck,*' * and others maintaining an exactly opposite 
•opinion +) ; and, secondly, as to the comparative advantage, 
on the other hand, which may result, under a change of 
practice, from the security, during a war, of the continuance 
«of a sea-borne supply of food and of the various materials 
upon which manufacturing industry is dependent. 

I shall now bring this paper, which has already extended 
to a greater length than I should have desired, to a close 
writh a few suggestions. 

The first of these is that with the consideration by the 
nations of this question of the immunity of enemy's property 
at sea from capture in war should be linked the considera- 
tion of the subject of contraband of war. It has been truly 
said that, as long as it remains in its present chaotic condi- 
tion, we must have constant bickering between belligerents 
^nd neutrals, and that if a great maritime war broke out 
jpowerful commercial states might find themselves drawn 

-'' The Interest of America as a Sea Power, p. 188. 

f See Lawrence, Pri/nciplea of Maritime International Law, pp. 415, 
416. 

In November, 1856, Lord PaJmerston, in an address to the Liverpool 
Ohamber of Commerce, expressed the opinion, *' If we look at the 
example of former periods, we shedl not find that any powerful country 
"was ever vanquished through the losses of individuals.*' 
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into hostilities almost against their will. The dangerous, 
and, to neutrals, very troublesome uncertainty that exists 
at present in regard to the treatment of articles which are 
ancipitis (or, promiscui)usu8, ought to be remedied. It can 
be satisfactorily remedied only by an international agree- 
ment, classifjring contraband definitely and completely. An 
interesting illustration of the unsatisfactory nature of the 
position of the matter of contraband is afforded by the 
Parliamentary paper of February last, which contains the 
correspondence between the Governments of England and 
Eussia in reference to the Eusso-Japanese war. The 
relevancy of the question of contraband to the subject of 
our enquiry is this. It appears to me that, if the arbitrary 
decision of any belligerent (as is at present the case) may 
include every important article of commerce, such as provi- 
sions, trade materials, fuel, etc., in the list of contraband, 
little can be gained by a general exemption of private 
property from capture at sea. It appears to me, also, that 
it conceivably might make a great difference to the view 
which some nations would be willing to adopt in regard to 
the proposed change, if it were definitely settled law that 
some, at any rate, of the principal articles of sea-borne 
commerce, and, especially, food for human consumption and 
the raw materials required by peaceful industries, could never 
lawfully be treated as contraband of war unless the captor 
could show that the particular cargo was destined for use 
for naval or miUtary purposes of the enemy either in the 
region of actual operations or elsewhere. 

And, further, with the question of the exemption of 
enemy's private property from capture at sea, should there 
not be considered the propriety of a definite pronouncement 
that the bombardment by naval forces of defenceless and 
unfortified towns and places on the sea coast, or the 
threat of such bombardment in order to secure the levy of 
contributions or compliance with requisitions should be 
forbidden ? Some jurists, I believe, hold that by the tacit 
consent of nations, such conduct has already come into the 
category of forbidden operations. I cannot see sufi&cient 
justification for the view. In 1882 a distinguished French 
Admiral, writing on his own behalf, of course, and not offi- 
cially, published the opinion that '* armoured fleets in posses- 
sion of the sea will turn the powers of attack and destruction 
against the coast towns of the enemy, irrespectively of 
whether these are fortified or not, or whether they are 
commercial or military, and lay them in ruins or, at the 
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very least, will hold them mercilessly to ransom " ; and the 
writer was subsequently appointed Minister of Marine. 
Mahan evidently considers such a proceeding as not being 
prohibited by usage, for in the course of his argument in 
support of the existing system of capture of enemy 
merchant ships he says*— "Nor is there any among the 
proposed uses of a navy, as, for instance, the bombardment 
of seaport towns, which is not at once more cruel and less 
scientific.*' It is highly desirable the matter should be 
finally concluded by common agreement. The settlement 
of this question, as well as the classification of contraband, 
might do something, at any rate, to influence favourably 
some of the maritime powers in their consideration of the 
immunity of private property at sea, as a question of 
policy. 

Lastly, I venture to add that, although agreement as to a 
general immunity of private property of the enemy at sea 
may prove to be impossible, the collected representatives of 
the various members of the family of nations might be 
asked to consider whether some modification of the present 
system might not advantageously be adopted in the form of 
a particular exemption in favour of the vessels of the great 
steamship lines which carry mails and passengers every- 
where along established routes, and upon whose continued 
regularity of service the intercourse and intercommunication 
of large portions of the globe are absolutely dependent 
Effective guarantees must, of course, be taken against abuse 
of such a peculiar freedom, but it ought not to be impossible 
to frame such guarantees. It cannot be doubted that the 
arrangement would confer a very great boon upon mankind. 
I have found in a note in the Erench translation + of the 
work of Perels a precedent, on a small scale, for such a 
course as I have ventured to suggest for universal inter- 
national agreement, in the postal treaty, which Perels there 
cites, concluded between Great Britain and Denmark in 
June, 1846. 

With these suggestions I conclude a paper, which has run 
to a far greater length than I had hoped and intended, but 
which, nevertheless, leaves much unsaid upon a great 
subject of practical importance. I have not written in 
order to express an opinion for or against the change ; I 
have simply tried, clearly and fairly, to lay before the Con- 
ference the most important points, as they seem to me, 

* The Interest of America as a Sea Power, p. 163. 
f Arendt's Translation, p. 286. 
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to be considered before the proposed change can be 
accepted, with a brief statement of the history of the 
question and of the principles which, as I venture to think, 
must govern its solution. 

Vorsitzender Dr. Koch : Dem Vortragenden sage ich 
namens der Versammlung den verbindlichsten Dank fiir 
den ausserordentlich interessanten und lichtvoUen Vor- 
trag. Die Versammlung hat diesen Dank ja bereits durch 
ihren Beifall bekundet. Obwohl der Vortrag ausserordent- 
lich erschopfend war, hat der Herr Bedner keine Besolution 
beantragt, sondem sich auf Batschlage beschrankt. Ich 
frage, ob jemand nicht doch das Wort dazu nehmen 
mochte ? 

Sir Thomas Babclay: I have again to move an adjourn- 
ment. We have listened to the Paper which Sir William 
Kennedy has just read, which, in my opinion, knowing 
something of the subject, is one of the most momentous 
contributions to which we have yet had the pleasure of 
listening, and I think it is highly undesirable that it should 
be dismissed as if he had simply laid before us both sides of 
the question. He has made definite suggestions which I think 
we ought to discuss, and I ask to be allowed to say some- 
thing on that as far as the time will permit. It is no use 
trying to hurry the discussion. I am sure that gentlemen 
connected with the shipping trade here would wish to say 
a word about it. I see one in particular who looks as if he 
is on the point of rising to speak, and perhaps we might 
wait until this afternoon before proceeding to the discussion. 
(Hear, hear !) 

Mr. Cabvbr : Before we enter into a discussion of this 
matter I should like to move that the thanks of the Inter- 
national Law Association be tendered to Mr. Justice 
Kennedy for the very able Paper which he has presented 
to us. (Applause.) 

Mr. Bbcket Hill : I have much pleasure in seconding 
that. I think it is the most important Paper we have 
heard at the present Conference; so erudite, so logical, 
so worthy of a great Jurist, that I hope it will be printed 



( 156 ) 

and circulated ; and I am sure we all wish most strongly to 
tender our thanks to the writer of it. (Applause.) 

Vorsitzender Dr. Koch : Dann wtirde also die Diskussion 
spater stattfinden, wenn nicht jetzt noch jemand das Wort 
wiinscht und eventuell eine Eesolution dafiir zugrunde 
legt. 

Den folgenden Gegenstand noch in Angriff zu nehmen, 
dtirfte es zu spat sein. 

The Conference then adjourned at 11.45, and the 
Members of the Conference attended a Reception and 
Lunch at the Imperial Castle, on the gracious invitation 
of His Imperial Majesty the German Emperor. 

The Conference resumed at 8 o'clock, Professor Gierke 
occupying the Chair. 

Vorsitzender : Der erste Gegenstand der TagesordnuDg 
ist die Diskussion iiber die Frage des Privateigentums zur 
See, Ich bitte die Herren, die dazu das Wort nehmen 
woUen, sich zu melden. 

Dr. Trubblood (Boston, U.S.A.) : I have risen to make 
a suggestion in regard to the reference to the Committee 
provided for in yesterday's proceedings on a very important 
subject. Before I make that suggestion I should like to 
oxpress personally my high appreciation of the very remark- 
able Paper that we had this morning by Sir William Kennedy. 
(Hear, hear !) I quite agree with Sir Thomas Barclay that 
it is one of the ablest Papers we have had, and one of the 
ablest that I have ever heard in the Conferences of the 
International Law Association. I should hke to say this, 
in addition to what Sir William Kennedy said with reference 
to my own country. He correctly stated the consistent 
position which the United States Government for the last 
^fty years has always taken upon the subject. And recently 
our Government has gone one step further towards a 
practical realisation of the matter. After the close of the 
Spanish War in 1899, during the Session of Congress 
of 1899-1900 a Bill was passed, I think by practically a 
imanimous vote in our House of Bepresentatives and Senate, 
abolishing prize money, so that hereafter no American 
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Naval Officer will be able to receive prize money. The 
outcry against the capture of Spanish merchant vessels was 
so great in the early stages of the Spanish War that our 
Parliament was compelled by the force of public sentiment 
to abolish all prize money. Sir William Kennedy did not, 
however, give any hint of the position of public sentiment 
in our country amongst lawyers and Jurists, amongst 
statesmen and public men of all classes, amongst the 
Chambers of Commerce and various Law Societies as well 
as National Arbitration Conferences, in favour of the doing 
away with the capture of unoffending private property at 
sea. The intelligent public sentiment in America is all 
in that direction, and in 1904 a National Arbitration Con- 
ference was held in the City of Washington, presided over 
by Secretary of State John W. Foster, and that Conference 
passed a resolution unanimously in favour of the abolition 
of the capture of private property at sea in time of war. 
The Mohonk Arbitration Conference has taken the same 
step, and many of the Law Societies and the Peace Associa- 
tions in my country have taken the same position. So 
that while opinions may be quoted, on the other side, of 
distinguished Americans, it remains true that the trend of 
American public sentiment to-day is against the continuance 
of the practice of the capture of private property at sea. 
in time of war. I wish to state this as a contribution 
to the historic facts so ably presented by Sir William 
Kennedy's Paper. 

Now the suggestion which I have to make is on another 
matter closely allied to this subject, and to the two subjects 
which were referred to the Executive Coimcil yesterday 
for the appointment of a Committee. It is well known 
to the Members of this Conference that last year at 
Christiania we passed a resolution having the entire 
approval of Sir Walter Phillimore, the President of the 
Association, in favour of the neutralisation of all passenger 
and mail steamers. I think that was the form in which 
the resolution was passed at Christiania last year. Now it 
is also known to some gentlemen in this Conference that & 
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movement has been originated in the United States in 
favour of the neutralisation of great commercial trading 
routes on the ocean. A proposition was originated by the 
Massachusetts State Board of Trade, perhaps the most 
important commercial organisation in the United States — an 
organisation composed of forty-six Chambers of Commerce 
of the great cities of Massachusetts— in favour of the 
neutralisation of these great, charted, well-defined, trade 
routes of the Atlantic, and as far as possible throughout 
the world. That proposition has received the support of 
the Mohonk Arbitration Conference, the greatest of all 
our Conferences working for Arbitration and the advance 
of all International Law and the peace of the world. It 
has had the approval of many distinguished men in our 
country. Becently at the Peace Congress held at Milan, 
after the most interesting discussion I think I ever heard 
at an International Peace Congress, a resolution approving 
of the neutralisation of these routes was passed by a 
vote of something more than two to one. What I wish to 
propose is that, in view of the progress which this great 
subject has made, and of its close alliance with the questions 
that were imder. discussion yesterday, and the question 
under discussion to-day, the subject of the neutralisation 
of the trade routes upon the ocean be referred for study 
during the coming year to the Committee provided for in 
the Resolution of the Conference yesterday, the Committee 
to be appointed by the Executive Council of the Associa- 
tion. I move the reference of the subject of the Neutralisa- 
tion of the Trade Boutes of the Ocean to this Committee 
for study and to report to the next Congress. 

Mr. DE Lbval : I second that. 

Mr. Alderman Snapb (Liverpool) : I beg to second that. 
It is a little unfortunate that the important subjects which 
have been brought before this Congress have in each case 
been referred to a Committee — unfortunate because we 
have before us fresh in our memories the proposals that 
have been embodied in the Papers that have been thus 
referred, and it is very undesirable in my judgment that we 
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should postpone for a whole year the discussion upon these 
things that have been so ably and in such an interesting 
way brought before us. Though I do not rise to oppose 
the suggestion, for I realise that it would be impossible 
to deal with them as they ought to be dealt with, yet I 
cannot but express my regret that this course has to be 
taken, and I should personally be glad if before these 
Conferences were held these Papers, as on some occasions 
has been the case, in connection with these Conferences, 
were placed in our hands that they might be discussed 
there and then by the great body of the Conference and 
not merely referred to a Committee, however able that 
Committee may be. I will, however, as I have said, not 
oppose the proposal ; indeed, I will second it. All I will 
remark in thus seconding the proposal is that Dr. True- 
blood has an enviable ingenuity in putting in a speech on 
the discussion, whilst moving the adjournment of the 
debate. If I had the same ability that he possesses in that 
direction I should like to make a few observations myself. 
I come from a city which is more interested in this matter 
of the exemption of private property from capture at sea 
during time of war than perhaps any city in the world. 
Liverpool, with its immensely valuable shipping, is more 
affected by this barbarous method which still prevails 
amongst the nations than any other city can possibly be. 
We know how it depresses our shipping; how from any 
point of view it encourages speculative shipping, in the 
desire to run the blockade and in various practices which 
are nefarious — (and I cannot but characterise them as 
nefarious) — in that regard. But then the great danger is, 
that the ordinary commerce, which is not intended to assist 
at all in the prosecution of the war — the ordinary commerce 
which if allowed to maintain its normal course would rather 
tend to peace than to strife, is so terribly depressed and 
so prejudicially affected by the present practice. I have 
listened, as we all have, to the Paper of Sir William 
Kennedy with the greatest possible pleasure and delight. 
It is of importance to us, namely. Great Britain, perhaps 
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more than the others, from the fact that the Judges of our 
High Court exercise so much influence upon public opinion 
by any utterances that they may express, either judicially 
or extra-judicially ; and, as they do not ever take part in 
what may be called party politics, the weight of such an 
utterance as that to which we have listened has been 
greatly intensified by the fact that it has been delivered 
by a Judge of such eminence as Sir William Kennedy.. 
(Hear, hear !) I hope that this Committee when 
it is appointed will take into account the position of 
Liverpool in this matter, and that if possible Sir John 
Gray Hill, who has rendered such service to this Association 
in the past, and whose presence I wish we could have had 
here to-day, should be placed upon the Committee ; or, if 
he is unable to serve, that some other representative from my 
City may take a part in the deliberations, and may have 
something to do with shaping the recommendations that 
should be brought before the Conference when it is next 
called together. I will not now enter upon the expression 
of any of my own views on the subject, for the reason 
that I have not the ability of my friend to introduce on a 
motion for adjournment of the debate a speech on the 
subject itself; but I will second the proposal, again ex- 
pressing my regret that we have to postpone this very 
important subject for a twelvemonth after the Paper has. 
been read ; when the interest in the reading of the Paper,. 
and the living voice which has given it expression and put 
it before us is no longer with us, and we have to be content 
with — ^I will not call them " the dry bones ** — but I had 
almost said the dry bones and skeleton of recommendations^ 
which the Cdmmittee that has been appointed has prepared, 
however effective, and however able, those recommendations 
may be. I second the proposal, Mr. Vice-President. 

Mr. Carver : I should like to ask if it was the purpose 
of the mover of the Motion that the question of the im- 
munity of private property from seizure in case of war at 
sea was to be given over to the Committee ? 

Dr. Trueblood : No ; not at all. I understand that 
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another Motion on the subject is to be introduced by Sir 
Thomas Barclay, and I have proposed the submission to 
the Committee of the subject of the Neutralisation of Trade 
Boutes, not of the question of the immunity of private 
property at sea. 

Alderman Snape : Then I cannot second the Eesolution 
in that form. My opinion is that it is quite impracticable, 
and I think if any place knows anything about the neu- 
tralisation of trade routes across the Atlantic, and other 
great oceans, it is my City ; and I think you will find it is 
not a practical proposal, and I must therefore ask Dr. True- 
blood to separate it from his Eesolution. 

Sir Thomas Babclay : I think Mr. Snape has perhaps 
forgotten that we formed a Committee yesterday to take up 
three different questions, and what Dr. Trueblood proposes 
is that in addition this question should be submitted also. 

Dr. Trueblood: That this question be referred to 
the same Committee — not to be discussed at all in the 
present Conference, but so that it shall come properly at 
some future time before the Conference. 

Alderman Snape : If Liverpool is represented on that 
Committee I have no objection, but I think Liverpool will 
not approve of the suggestion. 

Sir Thomas Barclay: While Dr. Trueblood is pre- 
paring the form of his Eesolution, which will, no doubt, 
be accepted unanimously, I beg to move the Eesolution 
with regard to the subject which we had under consideration 
this morning : **That a Committee be appointed to consider 
the question of immunity of private property at sea from 
capture, in connection with the questions involving the 
subject of contraband of war, and that Sir William Ken- 
nedy's paper be referred to this Committee for special 
consideration." 

Mr. Alderman Snape : I second that. 

Sir Thomas Barclay : I have something to say about 
it. You are aware that we had a Committee on the subject 
of the immunity from capture of private property at sea. 
That Committee reported at the Eouen Conference, and 
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a Besolation was proposed on behalf of the American 
Members of the Committee : '' That the International Law 
Association recommend that such Conference, or Congress "^ 
— ^they proposed a special Conference, or Congress, on the 
subject — ** be called at the earliest possible date, and that the 
Secretary of the Association be instructed to communicate 
with the proper OflScers of the various Maritime Govem-^ 
ments of the world, transmitting to them a properly certified 
copy of this Eesolution.*' Our Eouen Conference approved 
of this Committee's entire Eeport, but so far as I recollect — 
I am speaking subject to correction — ^nothing was done. 
The subject was brought up again, if I am not mistaken, 
at the Conference at Christiania, and there again nothing 
in particular was done. It seems to me that the reason 
why nothing in particular has been done at all upon this 
question of the immunity from capture of private property 
at sea is because contraband has not been attacked with 
it. The real objection to the liabiUty to capture of private 
property is the stoppage of the vessel on the sea. The risk 
may be covered by insurance, but it is the consequential 
interference with trade by the searching for contraband 
which is the real gist of the question. (Hear, hear !) I am 
sure that Liverpool, and Alderman Snape, will agree with 
me that that is the question. Therefore, if you leave 
contraband of war merely to humanitarian considerations,, 
these humanitarian considerations offer too much vague 
reasoning to enable you to come to any very definite 
conclusion. Sir William Kennedy proposed, and, to my 
mind, very correctly, (and, in fact, I have always supported 
it myself), that the question of contraband must be con- 
sidered with it : and I am afraid, personally, that the end 
will be that we shall do nothing again, because the difl&culty 
of interfering with the right of search is so great that even 
the American proposals with regard to the immunity of 
private property at sea have always excepted contraband, — 
which means that any vessel could be searched just as 
before. There are means of meeting the difficulty, such 
as limiting the area of search, which is a very different 
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question, and there, also, when the practical men in Liver- 
pool, Newcastle, and other places in England, and in 
Hamburg, Bremen, Havre, and Bordeaux discuss the 
matter together, they will find the real diflSculty is not met 
by immunity from capture at sea, but by regulating it. It 
is for the practical men to be brought together. It is usual 
in this Association that the Executive Committee selects 
the members of its Committees. One may say, I think, 
that it is not generally amongst those present at these 
meetings that you will find the great majority of the 
workers competent men to deal with any practical question. 
There may be one or two men present at the meeting who 
are competent to deal with any subject, but we should get 
all the competent men we can, and it is not only the 
merchants and manufacturers, or the consignors and shippers, 
and shipowners. It is also the men who apply the law — 
the Naval Officers— who must be consulted on this matter. 
The whole subject is one which is surrounded with great 
difficulty, and the more I come to consider it the more 
I find it impossible to adopt any sort of immunity. The 
question exists. In America there is a strong feeling in 
favour of this immunity, and we must meet the difficulty in 
a practical manner — that is to say, in a manner which the 
practical men will agree on — and consider the question. 
I therefore move the appointment of the Committee in the 
terms of the Resolution that I have read. 

Dr. Evans Dabby : I should like to have the pleasure 
of seconding that. I do not propose to enter on any dis- 
cussion of the excellent Paper which has been read by Sir 
William Kennedy, though I should like to express my very 
hearty appreciation of it. I want to second Sir Thomas 
Barclay's Resolution. 

Alderman Snape: Excuse me, but I have seconded 
it before, and from the fact that I come from Liverpool, 
I should like that Dr. Darby should not take it out of 
my hands. 

Dr. Evans Darby : It is a matter of very little im- 
portance whether a man seconds or supports a resolution. 
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I have the highest pleasure in supporting the Resolution, 
And I do it for the chief of the reasons urged by Alderman 
Snape. I think that it would be exceedingly unfortunate 
if great questions were decided at a Conference of this 
Association immediately on their introduction. (Hear, hear !) 
Our expressions of opinion when they go forth to the world 
have a great deal of authority with them ; and it is most 
desirable that a question should be thoroughly threshed 
out, and the most deliberate judgment of the Association 
uttered with regard to it. (Hear, hear!) I take it, the 
Teader of a Paper, or the introducer of a Paper, should be 
perfectly satisfied if he evokes a discussion in the Conference 
itself, and then has the matter referred in order that it may 
be thoroughly studied and deliberately judged upon. I 
have therefore great pleasure in supporting the Resolution. 

Dr. Trubblood : Before the discussion is continued on 
'Sir Thomas Barclay's motion I should like to call for a vote 
on the motion which I have offered for the reference of the 
subject of the neutralisation of trade routes of the ocean 
to the Committee provided for in the Resolution of yester- 
day — merely a reference to this Committee for study and 
report. 

Mr. Bell White : Might I make a suggestion that 
might tend, to simplify the matter ? I think we are getting 
confused as to these two Resolutions. I wish to associate 
myself with what Dr. Trueblood has said, and also with 
^hat Sir Thomas Barclay has said, and I would like to ask 
whether we could not have a joint Resolution, which would 
simplify matters very much, referring all the matters to the 
•Committee. 

The Chairman: Dr. Trueblood proposes this Resolution : 
^* That the subject of the neutralisation of trade routes on 
-the ocean be referred for official consideration and report 
to the Committee, provided for by the action of the Con- 
ference yesterday for the study of the subject of Neutral 
Rights, and Visit, and Search.'* 

(The Resolution was put to the Conference, and declared 
to be carried.) . 
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The Chairman : Then Sir Thomas Barclay proposes 
the following Eesolution : — " That a Committee be appointed 
to consider the questions of immunity of private property 
at sea from capture, in connection with questions involving: 
the subject of contraband of war, and that Sir William 
Kennedy's Paper be referred to this Committee for special 
consideration." 

(The Eesolution was put to the Meeting, and carried 
unanimously.) 

Dr. Trueblood : Might I ask if Sir Thomas Barclay 
contemplates the appointment of this Committee by the^ 
Executive Council? 

Sir Thomas Barclay : Certainly. 
Vorsitzender Gierke : Ich bitte jetzt Herm Justizrat. 
Dr. Schneider das Wort zu nehmen. 

Justizrat Dr. Schneider, Berlin (mit Beifallklatschen 
empfangen), tragt folgendes vor : 

PAUPEE FOEEIGN LITIGANTS. 

Wenn ich, ohne Spezialist des internationalen Eechtes 
zu sein, es wage, vor so hervorragenden Vertretem dieses 
Eechtsgebiets einen Vortrag zu halten, so bin ich dazu. 
durch die Zwecke Ihrer Association ermutigt, in denen^ 
ausdriicklich hervorgehoben ist : 

** Our Association, without attempting this purely 
scientific treatment of questions of International Law,, 
has occupied itself in popularising such questions by 
public discussion in bringing to bear on their solu- 
tion the suggestions of practical men — shipowners,, 
merchants, and practising lawyers of different nationali- 
ties (Report of the Twenty-second Conference^ p. viii.. 
u. ix.). 
Ich bitte daher um Entschuldigung, wenn ich das 
Thema: "Prozessfuhrung der Auslander im Armenrecht"' 
nicht systematisch erschopfe, sondem mehr vom prak- 
tischen Standpunkt aus beleuchte und bitte femer um 
Entschuldigung, wenn ich den Gegenstand einschranke 
und im wesentlichen nur die Eechtsbeziehungen zwischen 
Grossbritannien und Deutschland auf dem Gebiete des. 
Armenrechts erortere. 
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Die Prozessfiihrung der Auslander im Armenrecht ist 
schon wiederholt auf den Konferenzen der International 
Law Association erortert worden, ich erinnere nur an 
das tibersichtliche paper, das Herr J. P. Coldstream auf 
der Glasgower Konferenz im Jahre 1901 verlesen hat ; 
wenn ich trotzdem angeregt habe, das gleiche Thema mit 
der Beschrankung auf die Eechtsbeziehungen zwischen 
England und Deutschland wiederum auf die Tagesordnung 
^u setzen, so war dies gewissermassen ein Notschrei, der 
•dazu dienen soil, immer wieder Protest einzulegen gegen 
den jetzigen Zustand und eine Aenderung anzubahnen, 
die meines Dafurhaltens mit Leichtigkeit und ohne irgend 
«in wesentliches Interesse der beiden Nationen zu schadi- 
gen, erzielt werden kann. 

Mir selbst steht als Anwalt des britischen General- 
konsulats, als legal adviser der britischen Botschaft und als 
honorary solicitor der British Belief Association eine 
reichhaltige Erfahrung auf diesem Gebiete zu, allerdings 
nur beziiglich der Behandlung der Englander in Deutsch- 
land, und da muss ich konstatieren, dass in zahlreichen 
Fallen arme Englander durch die Versagung des Armen- 
rechts vollkommen rechtlos sind ; ich erinnere hierbei an 
die grosse Gruppe englischer Artisten, die ihr Brod in 
Deutschland verdienen woUen und fiir die ein noch so giin- 
stiger Kontrakt nichts weiter ist, als ein Stuck Papier, 
da die Direktoren haufig genug willkiirlich davon zuriick- 
treten, wohl wissend, dass der Artist kein Geld zur 
Prozessfiihrung besitzt und daher durch die NichtbewiUi- 
gung des Annenrechts ihnen gegenuber vollkommen 
schutzlos ist ; ich erinnere an die vielen englischen Werk- 
meister, Ingenieure, Angestellten, die Eechtsanspriiche 

fegen ihre Arbeitgeber haben, die aber durch Versagung 
es Annenrechts gehindert sind, dieselben durchzufuhren. 
Die Hilfe der iiberall organisierten Belief Associations, so 
dankbar derartige Institute aufzunehmen und so sehr 
dieselben zu fordem sind, kommt demgegeniiber nicht in 
Betracht. Ganz abgesehen davon, dass viele Bediirftige 
es ablehnen, da Almosen von Privaten zu nehmen, wo sie 
glauben, einen moralischen und begriindeten Eechtsan- 
spruch zu haben, reichen die Mittel derartiger privater 
Unterstiitzungsvereine in der Begel nur aus, um Anspriiche 
geringen Umfongs zu befriedigen. 

Ein derartiger Zustand ist unhaltbar und widerspricht 
dem allgemeinen Rechtsgefuhl. Man wird folgende Leit- 
satze zu Grunde legen konnen: 
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I. Dass jeder, dem ein subjektives Eecht zusteht, in der 
Lage sein muss, dasselbe bei Gerichtem durchzusetzen. 
Um auch den Armen die Moglichkeit dazu zu geben, ist 
bereits im romischen Eecht das Armenrecht eingeftihrt und 
ist das Prinzip bei fast alien Kulturvolkem (ausgenom- 
men Portugal und einige Kantone der Schweiz) weiter 
entwickelt. 

Anm. (cf. u.a. fr. 1, § 4, de post, 3.1 ; fr. 9, § 5, de oflf. 
proc, 1.16 ; si non habebunt advocatuin ego dato vergL 
hierzu Fuchs in der Zeitschrift fur Rechtsgeschichtey 
Band V. (1865) Weiss in seinem TraitS Theorique et Pra- 
tique de Droit International Prive, V.S. 530, giebt dem wie 
folgt Ausdruck: 

** Gr4ce a Tassistance judiciaire le grand principe de 

Tegalite des citoyens devant la loi cesse d'etre une 

aflBrmation platonique." 

Ein subjektives Eecht, das nicht erzwungen werden 

kann, ist vom wirtschaftlichen Standpunkt liberhaupt kein 

Eecht mehr ; die theoretische Moglichkeit der Ausiibung 

ist wertlos; darum ist die Bewilligung des Armenrechte^ 

fur den Bedurftigen ein notwendiges Gebot jeder Eechts- 

ordnung. 

II. Es ist ein immer mehr und mehr bei alien Kultur- 
volkem zum Durchbruch kommender Grundsatz des 
intemationalen Privatrechts, dass Auslander im Inlande 
beziiglich ihrer Privatrechte denselben Schutz geniessen 
sollen, wie Inlander, es sei denn, dass das AUgemeinwohL 
unter dieser Gleichstellung leidet. 

Die Konsequenz aus diesen beiden Pramissen ist, dass 
auch dem Auslander das Armenrecht zu bewilligen ist. 
Tatsachlich ist das Prinzip auch — soweit ich habe feststellen 
konnen — von alien Schriftstellern des Intemationalen 
Eechts anerkannt. Bar, Theorie und Praxis des intema- 
tionalen PrivatrechteSy II., S. 395, hebt hervor : Dass auch 
das Armenrecht (assistance judiciaire) Auslandem bewilligt 
werde, ist eine Forderung der Gerechtigkeit, die Verweige- 
rung des Armenrechtes kann ja geradezu eine Eechtsverwei- 
gerung sein." Meili, Das intemationale Civilprozessrechty 
1904, I., 110, spricht sich im ahnlichen Sinne aus : 

"Die weitgehendste Gewahrung des Armenrechtes 
im intemationalen Eechtsleben ist ebenso notig, wie im 
internen, weil sonst der Zugang fiir eine Eeihe von 
Personen zu dem Gericht willkiirlich ersehwert wiirde, 
sie ist ein Eesultat internationaler Humanitat.'* 
Am charakteristischsten ist Laurent {Droit Civil 
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International, Band IV., S. 28) der in temparament-voUer Art 
ausruft : " J 'accuse la legislation Napol6onienne de barbarie 
et je le prouve. . . . Eh bien il a et^ jug^ que le droit de 
proc^der pro deo devant les tribunaux n'a &t& introduit 
qu'au profit des indigents habitants du royaume qui seuls 
peuvent Tinvoquer. Quoi! La mis^re est une condition 
porticuli^re au citoyen, Tindigence ne donne de droit qu'au 
citoyen, T^tranger indigent plus miserable encore que 
rindigent national puisque il est inconuu de tout le monde 
ne pourra plaider devant nos tribunaux qu'en payant des 
frais qu'il est dans Timpossibilit^ de supporter. Eh bien 
de deni de justice,'* etc. 

Trotz all dieser theoretischen Erwagungen fand das 
Prinzip nur schrittweise in die Praxis Eingang. Wenn 
auch in einzelnen Landern wie Italien (Kgl. Dekret vom 
21 November, 1865) Auslander schon seit langerer Zeit 
gleich Inlandem zum Armenrecht zugelassen werden, so 
haben die meisten anderen Staaten das Prinzip nur 
anerkannt, wenn es durch Reciprocitat oder Staatsvertrage 
gesichert war. 

Ein Markstein in der Geschichte der Bewilligung des 
Armenrechts fiir Auslander ist der Abschluss der Haager 
Konvention vom 14 November, 1896 (Deutsches Beichsgesetz- 
blatt, 1899, S. 285 ff), durch welche fast alle europaischen 
Staaten mit Ausnahme Englands und einiger hier nicht in 
Betracht kommenden Lander in den Artikeln 14 bis 16 
die p>rinzipielle Gleichstellung der Auslander beziiglich der 
Bewilligung des Armenrechts festgelegt haben. 

Ich muss es mir wegen Mangels an Zeit versagen, auf 
die Vorgeschichte der Haager Konvention, sowie darauf 
einzugehen, ob und inwieweit noch weitere wechselseitige 
Erleichterungen anzustreben sind, ich verweise hierbei auf 
die Aufsatze von Asser: La Convention de la Haye, 1901^ 
und Neumeyer : Das HoMjer Abkommen ilberintemationales 
Privatrecht in der Zeitschrift fur intemationales Privat- und 
Strafrecht, Band IX. Der durch die Haager Konvention 
geschaflfene Zustand ist ein in hohem Grade befriedigender, 
umsomehr ist zu bedauern, dass insbesondere Grossbritan- 
nien und die Vereinigten Staaten von Amerika sich 
derselben nicht angeschlossen haben. Ich wende mich 
nunmehr den Bechtsbeziehungen zwischen Deutschland 
und England zu. 

Deutschland gehort mit Oesterreich-Ungam und 
einigen Kantonen der Schweiz zu denjenigen Landern, 
in denen das Armenrecht Auslandem nur auf Grund der. 
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Eeziprozitat bewilligt wird (§ 114, Abs. 2, Deutsche 
Oivilprozessordnung). Die deutsche Judikatur kann sich 
•daher nicht selbststandig entwickeln, sie hat eine gebundene 
Marschroute und hat lediglich zu prufen, ob und inwieweit 
in England das Armenrecht Deutschen gewahrt wird. 
Wir werden nunmehr zu erortem haben : 

I. Die Frage, ob und inwieweit nach dem jetzigen 
Eechtszustand in Grossbritannien Deutsche zum Armenrecht 
zugelassen werden. 

II. Wir werden durch einen Vergleich zwischen den 
Torschriften des englischen und deutschen Eechtes iiber 
•das Armenrecht zu prufen haben, ob in alien wesentlichen 
Punkten Konformitat besteht. 

III. Wir werden dann Schlussfolgerungen und Vorschlage 
anzuschliessen haben. 

Zu I. Ich scheide zunachst Schottland aus meinen 
Feststellungen aus, da mir ausreichendes Material nicht 
zur Verfugung steht, ich citiere lediglich die Abhandlung 
Ton Coldstream {Report of the Twentieth Conference of the 
I. L. A,, 1901, S. 358), der ausfiihrt: 

'* I believe it is the case that the Courts refuse to enter- 
tain the application of an alien resident abroad or in this 
country to the benefit of litigation in forma pauperis.*' 

Die anscheinende Begriindung dafur : *' There is no 
treaty, I understand, between Great Britain and other coun- 
tries,'' etc., ist allerdings nicht sehr stichhaltig. Jedenfalls, 
wenn die Ansicht Coldstreams richtig ist, so muss die 
Gegenseitigkeit zwischen Deutschland und Schottland als 
ausgeschlossen gelten. 

Der gegenwartige Eechtszustand in England ist fol- 
gender : 

Als sedes materiae sind die Eules of the Supreme Court 
anzusehen und zwar ist order 16, rules 22-31 fiir das 
Armenrechtverfahren massgebend (Quellen des englischen 
Armenrechts sind stat. 11 Henry VII. cap. 12; 66 George 
III. (c. 84, Part 2; 23 Henry VIII. c. 16 n. 2; stat. 
16 Vict. c. 121 ; cf. Pandectes francaises, Band IX., S. 230). 
Es ist nirgends ein Unterschied zwischen In-und Auslan- 
dern gemacht, vielmehr sagt rule 22 ausdrticklich "any 
person — jedermann — can be admitted &c., to sue or defend 
as a pauper.'* Prinzipiell sind also Inlander und Auslander 
gleichgestellt. Die Anerkennung des Prinzips geniigt in- 
dessen nach deutschrechtlichen Begrififen nicht, um die 
Gegenseitigkeit anzunehmen, da der § 114 Abs. 2. verlangt, 
dass die Eeziprocitat verbUrgt sein muss. Eine Verbiirgung 
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liegt aber nur dann vor, wenn za der Anerkennung des 
Pnnzips auch die tatsachliche Uebung hinzutritt (cf . Leske, 
S, 776). 

Diese tatsachliche Uebung gestaltet sich aber folgender- 
massen. 

1. Die englischen Gerichtshof e gewahren den in England 
wohnenden Auslandern das Armenrecht genau in derselben 
Weise, wie englischen Staatsangehorigen. Es entspricht 
dies dem im englischen Privat- und Prozessrecht in alien 
Konsequenzen durchgefiihrten Domizilprinzip. 

2. Schuster {Bilrgerl, Bechtspflege in England, S. 66) 
steilt es als zweifelhaft bin, ob ein ausserhalb Englands 
wohnender Kldger im Armenrecht klagen kann, er bejaht 
dies nur beziiglich der im Auslande wohnenden Beklagten 
(8. 70). Ich babe versucht, den Zweifel durch Nach- 
frage bei englischen Juristen zu losen, soweit ich babe 
feststellen konnen, existiert indessen keine Entscheidung 
«ines englischen Gerichts, nach der einem nicht in England 
wohnenden Klager das Armenrecht zugebilligt ist, wogegen 
iuidererseits auch keine Entscheidung vorhanden zu sein 
scheint, durch welche das Armenrecht in diesem Falle 
verweigert wiirde. Ich bin indessen uberzeugt, dass die 
Frage gegebenenfalls verneinend beantwortet werden wurde. 
Allerdings wird ein Unterschied zwischen In- und Aus- 
landern nicht gemacht, vielmehr ist Gewicht lediglich darauf 
zu legen, ob der das Armenrecht Nachsuchende in England 
wohnt Oder nicht (vergl. u.a, Weiss, TraiU Theorique et 
Pratique de Droit international privS, Band V., S. 531 ff). 
Hieraus folgt, dass man beziiglich der nicht im Inland 
wohnenden Englander die Gegenseitigkeit nicht als ver- 
biirgt ansehen kann. Mit Recht fiihrt Gaupp-Stein, 
Commentar zur C.P.O., § 114, III, aus, dass dem 
Erfordemis der Gegenseitigkeit nicht durch die blosse 
Gleichstellung der Inlander imd Auslander seitens des 
auslandischen Staats geniigt wird ; denn es handelt sich nur 
•darum, dass im konkreten Fall dem Inlander, wenn er in 
dem auswartigen Staat zu prozessieren hatte, das Armen- 
recht gewahrt wird. Ich komme hierauf spater bei Erorte- 
rong der Wirkungen des Armenrechts noch zurtick. 

Den bestehenden Bechtszustand rekapituliere ich wie 
folgt : 

Die Gegenseitigkeit mit England ist als verbiirgt 
Anzusehen beziiglich. der als Beklagte auftretenden Deut- 
schen schlechthin; beziighch der als Klager auftretenden 
Deutschen nur insoweit, als sie in Grossbritannien wohnen. 
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To avoid any misunderstanding with regard to my state- 
ments on the present relations between Great Britain and 
Germany I repeat the same in English as follows : — 

The reciprocity between Germany and Great Britain 
is to be considered as guaranteed with regard to all Germans 
who appear as Defendants ; as regards Germans who appear 
as Plaintiffs, the reciprocity is only guaranteed in so far 
as these Plaintiffs are residents of Great Britain. 

Im wesentlichen hiermit iibereinstimmend ist das Urteil 
des Oberlandesgerichts, Hamburg, vom 24 April, 1901, in 
Seufferts Archiv, 57, No. 19, abgedruckt in der Zeitschrift 
fur Internationales Privat- und offentlichen Recht, Band XII., 
S. Ill, in dem zum ersten Mai der wichtige Satz aufgestellt 
wurde, dass m Deutschland wohnhafte Englander zum 
Armenrecht zuzulassen sind. 

Die Litteratur ist wenig ergiebig. Ausser Schuster seien 
hervorgehoben Koppers Zusammenstellung, die sich im 
wesentlichen auf Wiedergabe der Schusterschen Mittei- 
lungen beschrankt, Imhiilsen in Leske-Lowenfeld, I., 
S. 681, der den wichtigen Unterschied, ob der Auslander 
in England wohnt oder nicht, nicht hervorhebt, Ivemfes 
r administration de la justice civile et commerciale en 
Europe, der unrichtigerweise allgemein angiebt, dass in 
England Auslander zum Armenrecht nicht zugelassen 
werden, die Gommentare und die Lehrbiicher der deutschen 
und englischen Givilprozesse enthalten wenig selbststandiges 
Material. 

II. Obwohl sonach die leider immer noch in Deutschland 
vielverbreitete Ansicht, dass die Gegenseitigkeit zwischen 
Deutschland und England iiberhaupt nicht als verbiirgt 
anzusehen ist, viel zu weitgehend ist, bleibt doch eine grosse 
Gruppe, namlich die nicht im Inlande wohnenden Auslander, 
von der Wohltat des Armenrechts ausgeschlossen. 

Ich mochte daher durch eine Gegentiberstellung der 
wesentlichen Voraussetzungen und der Wirkungen des 
Armenrechtes in beiden Landerp den Boden zu ebnen 
suchen, auf dem ein Staatsvertrag sich ermoglichen liesse. 
Es ist fiir meine Zwecke nicht moglich und nicht notwendig, 
in die Details der Bewilligung des Armenrechtes einzugehen, 
es sollen nur die wesentlichen Punkte hervorgehoben 
werden ; ich beriihre auch absichtUch nicht, um mich 
nicht zu sehr in Einzelheiten zu verlieren, die subtilen 
Unterschiede der Bewilligimg des Armenrechts bei den 
verschiedenen englischen Gerichtshofen (County Courts, 
High Court und House of Lords) ; es geniigt, die Grund- 
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satze bei dem High Court of Justice hervorzuheben, da 
diese in der Hauptsache auch bei den anderen Gerichten 
gelten. 

A. VorauBsetzung der Bewilligung des Armenrechts ist : 

1. Bedurftigkeit des Antragstellers. Fiir das englische 
Becht schreibt Order 16 r. 22 vor, dass Klager oder Beklagte 
zum Armenrecht zuzulassen sind, wenn sie nachweisen, dass 
ihr Vermogen mit Ausnahme der Kieidungsstiicke und 
des Wertes des Streitgegenstandes £25 (friiher £4) nicht 
iibersteigen. 

Das deutsche Eecht legt im Gegensatz hierzu nicht 
einen objektiven Massstab fiir die Feststellung der Armut 
zu Grande, sondern bewilligt das Armenrecht demjenigen, 
der ausser Stande ist, ohne Beeintrachtigung des fiir ihn 
und seine Familie notwendigen Unterhaltes die Kosten 
des Prozesses zu bestreiten. Es diirfte ohne weiteres 
einleuchten, dass der deutsche Standpunkt dem englischen 
bei weitem vorzuziehen ist, denn er giebt dem Eichter die 
Moglichkeit, im Einzelfalle die Verhaltnisse des Antragstellers 
und seiner Angehorigen zu priifen, wahrend der englische 
Eichten gebunden ist und dadurch vielfach Arme mit einem 
Vermogen von M. 500 schutzlos sein werden. 

2. Durchfiihrbarkeit des Anspruchs. Nach englischem 
Eecht (rule 23) muss derjenige, der im Armenrecht klagen 
will (nicht auch der Beklagte, der nur seine Armut 
nachzuweisen hat) zunachst ein Gutachten eines englischen 
Counsel dariiber beschafifen, ob die Klage Aussicht auf 
Erfolg hat, er hat ferner eine von ihm oder seinem Eecht- 
sanwalt abzugebende eidliche Erklarung zu iiberreichen, 
dass die dem Counsel vorgelegte Sachdarstellung nach 
seinem besten Wissen und seiner besten Ueberzeugung 
eine vollstandige und wahrheitsgetreue Wiedergabe der 
in Frage kommenden Tatsachen enthalt; das deutsche 
Eecht schreibt lediglich in § 118, Absatz 3, C.P.O., vor, 
dass in dem Gesuch das Streitverhaltnis unter Angabe der 
Beweismittel darzulegen ist. Auf Grand des beigebrachten 
Materials hat der Eichter sowohl nach englischem wie 
nach deutschem Eecht zu priifen, ob die beabsichtigte 
Bechtsverfolgung beziehungsweise Eecht sverteidigung Aus- 
sicht auf Erfolg hat und bewilligt er alsdann nach seinem 
besten Ermessen das Armenrecht. Mir scheint das engli- 
sche System beziiglich der Vorpriifung dem deutschen 
vorzuziehen zu sein, da dadurch eine grossere Garantie 
dafiir geboten wird, dass nicht auf Grand von unrichtigen 
oder unvoUstandigen Sachdarstellungen das Armenrecht 



( 172 ) 

in aussichtslosen Fallen bewiliigt wird tmd dadurch dem 
Gegner ein oft schwer zu ersetzender Schaden zugefugt 
wird. 

Von den Voraussetznngen der Bewilligung des Armen- 
rechts, mit denen wir uns bisher beschaftigt haben, sind 
•die Folgen der Bewilligung scharf zu trennen. 

Wabrend bei den Yoraussetzungen es nicht darauf 
ankommen kann, ob die Sonderbestimmungen der verschie- 
denen in Betracht kommenden Lander genau iibereinstim- 
men, wird man bei den Folgen zu beriicksichtigen baben, 
■dass der § 114, C.P.O., vorschreibt, dass Auslander auf das 
Armenrecht nur insoweit Anspruch baben, als die Gegensei- 
tigkeit verbiirgt ist. Auf dieses insoweit, das sicb bereits 
in den Motiven zur C.P.O., S. 124, findet, ist wesentliches 
Oewicht zu legen. Eine naturgemasse Konsequenz hiervon 
ist, dass von Theorie und Praxis allerdings mit irrtumlicher 
Exemplifizierung, auf die Vereinigten Staaten (cf. Koppers, 
Zusammenstellung, S. 41, Gaupp-Stein zu § 114, C.P.O., v. 
Wilmosky & Levy zu § 106 der alten C.P.O.) anerkannt 
wird, dass, wenn das Institut der Armenrechts in 
einzelnen Landem nicht existiert, auch kein Baum 
fur die Gegenseitigkeit ist ; es geniigt nicht, dass in 
den in Frage kommenden Landem der Auslander 
dem Inlander gleichgestellt wird ; eine weitere Konsequenz 
besteht darin, dass der Umfang der verbiirgten Gegenseitig- 
keit beschrankt sein kann. Zutreffend fuhrt Gaupp-Stein 
als Beispiel an, dass wenn in dem auslandischen Staate das 
Armenrecht ohne Beiordnung eines Anwalts gewahrt wird, 
die Gegenseitigkeit an sich beziigiich des Armenrechts als 
gewahrleistet angesehen wird, dass aber die Beiordnung 
eines Anwalts nicht angeordnet werden wiirde. Wir werden 
weitere noch wichtigere Einschrankungen spater kennen 
lernen. 

Prufen wir im einzelnen die Wirkungen des Armen- 
rechtes, so wird es sich empfehlen, der Einteilung des § 115, 
der deutschen Civilprozessordnung zu folgen. 

1. Das deutsche Eecht gewahrt in § 115 der zum 
Armenrecht zugelassenen Partei einstweilige Befreiung von 
den Gerichtskosten und gewissen damit in Zusammenhang 
stehenden Auslagen ; es schreibt in § 125, C.P.O. , alsdann 
vor, dass die zum Armenrecht zugelassene Partei zur 
Nachzahlung dieser Betrage verpflichtet ist, sobald sie ohne 
Beeintrachtigung des fiir sie und ihre Familie notwendigen 
XJnterhalts dazu in der Lage ist. Es handelt sich also 
lediglich um eine Stundung der Gerichtskosten fiir diejenige 
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Zeit, wahrend welcher die Voraussetzungen des Armen-^ 
rechtes vorliegen. 

Anders im englischen Eecht. Eule 25 schreibt aus- 
driicklich vor, dass einer im Armenrecht prozessierenden 
Partie die Grerichtskosten erlassen werden. Eine Nach- 
forderung findet nicht statt. 

Man wird ohne weiteres zugeben konnen, dass dem 
deutschen System der Vorzug zu geben ist, denn es ist 
nicht abzusehen, warum eine zum Armenrecht zugelassene 
Partei, die spater zu Vermogen kommt, nicht nachtraglichi 
zm: Zahlmigder Gerichtskosten herangezogen werden kann. 

Da der nach englischem Eecht bewilligte Kostenerlass 
ein weitergehendes Eecht darstellt, als die Kostenstundung 
der deutschen Civilprozessordnung, wird man bei der 
BewiUigung des Armenrechtes an Englander in Deutschland 
den letzteren ohne weiteres die Kostenstundung zu bewilligen 
haben. 

2. Eine weitere wesentliche Konsequenz der BewiUigung 
des Armenrechtes ist nach § 115, Z. 2, "die Befreiung von 
der Sicherheitsleistung fiir die Prozesskosten." Diese 
Befreiung bezieht sich nur auf die von Auslandern an sich 
nach § 110, C.P.O., zu zahlende Sicherheitsleistung fur die 
Prozesskosten, nicht etwa auch auf Sicherheitsleistungen, 
die aus anderen materiellen Griinden angeordnet werden 
konnen. 

Priifen wir, ob die BewiUigung des Armenrechts im 
enghschen Eecht die gleiche Konsequenz bewirkt. 

Die Frage ist zu verneinen. 

In den Eules of the Supreme Court (verlg, Anntial 
Practice, 1906, S. 171-173), in denen die einzelnen Wir- 
kungen der BewiUigung des Armenrechtes angefuhrt sind, 
ist mit keinem Worte die Befreiung von der Auslander- 
sicherheit erwahnt; es gelten also hierfiir die allgemeinen. 
Grundsatze (vergl. Imhiilsen in Leske und Lowenfeld, 
Bechtsverfolg, I., S. 681) d. h. also trotz BewiUigung des 
Armenrechtes kann in England Sicherheitsleistung fiir die 
Prozesskosten von denjenigen Auslandern verlangt werden, 
die weder in England ihr Domizil haben, noch daselbst 
substantielles Mobiliar oder Immobiliarvermogen besitzen. 

Die Frage der Sicherheitsleistung fiir die Prozesskosten 
hat nach den jetzigen Eechtsbeziehungen zwischen Gross- 
britannien und Deustchland deswegen keine praktische 
Bedeutung, weil ja gerade diejenigen Deutschen, die als 
Klager zum Armenrecht in England zugelassen werden, 
dort wohnhaft sein miissen und von diesen eine Sicherheits- 
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leistung fiir die Prozesskosteii iiberhaupt nicht verlangt 
wird ; die im Auslande wohnenden Deutschen aber, von 
denen die Sicherheitsleistung verlangt vdrd, auch nicht 
zum Armenrecht zugeJassen werden. 

Ich werde noch spater auf die Frage der Sicherheits- 
leistung bei den Vorschlagen, die ich unterbreiten werde, 
zuriickzukommen haben. 

3. Eine weitere Wirkung der Bewilligung des Armen- 
rechtes ist nach § 116, n. 3, der C.P.O., die vorlaufig 
unentgeltliche Beiordnung eines GerichtsvoUziehers und 
Eechtsanwalts. GerichtsvoUzieher und Rechtsanwalte 
konnen ihre Kosten von der unterliegenden Gegenpartei 
beitreiben und konnen die Kosten auch von der zum Armen- 
recht zugelassenen Partei einfordem, sobald dieselbe 
ohne Beeintrachtigung des fiir sie und ihre Famiiie not- 
v^endigen Unterhaltes dazu im Stande ist. 

Dem englischen Eecht ist das Institut des Gerichtsvoll- 
ziehers unbekannt, es existieren daher auch keine analogen 
Bestimmungen, dagegen kann der Eichter, wenn es 
notwendig ist, einen Counsel oder Solicitor der armen Partei 
beiordnen ; die Zahlung eines Honorars hat die sofortige 
Entziehung des Armenrechts, die Annahme. eines Honorars 
Bestrafung wegen contempt of Court zur Folge (rules 26, 27). 

Wir sehen also, dass bei diesem Punkte ebenso wie 
bei der Befreiung von den Gerichtskosten das englische 
Eecht der armen Partei weitergehendes Eecht gewahrt, 
als das deutsche, sodass also beziiglich der Beiordnung des 
Eechtsanwalts die Gegenseitigkeit, soweit dieselbe vor- 
handen ist, als verbiirgt anzusehen ist. 

Ich habe nunmehr, wenn auch bei der beschrankten 
Zeit nur kurz, die Hauptwirkungen des Armenrechts nach 
dem Eecht der beiden Lander erortert und mochte beziig- 
lich weiterer Details meine deutschen Zuhorer auf die 
in der Annual Practice abgedruckten Entscheidungen und 
Ausfiihrungen, meine englischen Zuhorer auf die Com- 
mentare der deutschen Civilprozessordnung, vor allem 
Gaupp-Stein, verweisen. Ein wesentlicher Unterschied 
besteht nur darin, dass nach englischem Eecht die Zulassung 
zum Armenrecht nicht gleichzeitig die Befreiung von der 
Sicherheitsleistung fur die Prozesskosten zur Folge hat. 

Wenn ich mich nunmehr zu den Vorschlagem, die ich 
Ihnen unterbreiten mochte, wende, so mochte ich einleitend 
die Worte des Praesidenten der International Law Asso- 
ciation, Sir Walter Phillimore citieren, der auf der Antwer- 
pener Konf erenz der International Law Association im Jahre 
1903 erklart hat : 
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** I know of no matter of agreement between the 
different nations which have been parties to The Hague 
Conferences, to which there would be any real difficulty 
in getting the consent of Great Britain." 
Das, was ich vorzuschlagen haben werde, ist nicht so 
weitgehend, ich habe das Gefiihl, dass einzelne der Fragen, 
die auf der Haager Konvention zur Erledigung gelangt 
sind, insbesondere die der Vollstreckbarkeit auslandischer 
Urteile und die Sicherheitsleistung fiir die Prozesskosten 
im allgemeinen noch besonderer Verhandlungen mit den 
anderen Staaten bediirfen und dass dadurch Abmachungen 
iiber andere Rechtsbeziehungen, die bereits spruchreif 
sind, unntitz hinausgeschoben werden. Es ist aber keines- 
wegs eine einheitliche Regelung samtlicher Fragen gleich- 
zeitig erforderlich ; ich bin vielmehr der Ansicht, dass 
insbesondere die wichtige Frage der Bewilligung des 
Armenrechts sehr wohl von den anderen losgelost werden 
und durch besonderen Spezialstaatsvertrag zwischen Gross- 
britannien und Deutschland und eventuell auch den anderen 
Staaten der Haager Konvention gelost werden kann. Es 
wiirde dadurch eine wesentliche Liicke in den internationa- 
len Beziehungen der Volker ausgefiillt, ohne dass dadurch 
irgendwelche Interessen des einen oder anderen Staates in 
Frage gestellt werden wiirden. 

Was die Form des abzuschliessenden Vertrages anlangt, 
so lasst sich zwar nicht verkennen, dass in der Haager 
Konvention noch nicht alle anzustrebenden Ziele erreicht 
sind, es miisste aber zweckmassig der Konformitat wegen 
die Fassung der Art. 14-16 derselben angenommen werden. 
Ein derartiger Staatsvertrag ist notwendig nicht nur 
um den vorstehend geschilderten gegenwartigen Rechts- 
zustand ein fiir allemal festzulegen, sondern auch um 
denjenigen Auslandern, die gegenwartig wegen ihres 
Wohnsitzes im Auslande zum Armenrechte nicht zuge- 
lassen werden, die Moglichkeit zu eroflfnen, ihr Recht 
durchzufiihren. 

Ich verkenne nicht, dass zwei erhebliche, aber keines- 
wegs uniiberwindbare Schwierigkeiten meinen Vorschlagen 
entgegenstehen, namlich. 

(a) Der Umstand, dass nach englischem Recht auch 
den im Auslande lebenden Englandem Armenrecht 
nicht gewahrt wird und. 
(6) Die vorstehend bereits geschilderten Grundsatze 
des englischen Rechts iiber die Sicherheitsleistimg 
fiir die Prozesskosten. 
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Was den ersten Punkt anlangt, so wird man ohne 
weiteres zugeben miissen, dass keinem Staate zugemutet 
werden kann, Auslandem weitere Bechte zuzubilligen, 
als den Inlandem ; man kann nicht erwarten, dass in 
Deutschland wohnenden Deutschen das Armenrecht in 
England gewahrt und den in Deutschland wohnenden 
Englandem verweigert wiirde. Das wurde zu ganz un- 
haltbaren Konsequenzen fuhren. Was aber anzustreben 
ist, ist, dass England auch seinen eigenen im Auslande 
lebenden Staatsangehorigen das Armenrecht znsagt. Ich 
wiirde es nicht wagen, einen derartigen in die interne 
Gesetzgebung eines fremden Staats eingreifenden Vor- 
schlag zu machen, wenn derselbe nicht im unmittelbarsten 
Zusammenhang mit dem Art. 14 der Haager Konvention 
und dem von mir in Vorschlag gebrachten Sondervertrag 
stehen wiirde, und weil ich keinen wirtschaftlichen oder 
legislatorischen Grund finden kann, warum bediirftigen 
Englandem, die im Auslande wohnen, nicht der Schutz 
der Gerichte des Heimatlandes — deren Zustandigkeit voraus- 
gesetzt-gewahrt werden soil ; denn wir haben bereits friiher 
gesehen, dass die Verweigerung des Armenrechtes der 
Verweigerung des Bechtsschutzes gleichzuachten ist. 
Es ist also in erster Linie mit alien Mitteln anzustreben,. 
dass England seinen eigenen Staatsangehorigen, die im 
Auslande wohnen, das Armenrecht zuerkennt und dass 
dies durch die zustandige Behorde festgestellt wird. Ist 
dies Ziel erreicht, so wiirde der dem Art. 14 der Haager 
Konvention entsprechende Passus des neuen Vertrages 
auch den Deutschen und den Angehorigen anderer Ver- 
tragsstaaten gleiche Bechte zugestehen; lasst sich das 
Ziel nicht erreichen, so ist trotzdem der von mir vorgesch- 
lagene Spezialvertrag anzustreben, weil dadurch wenigstens^ 
der jetzige Bechtszustand festgelegt werden wiirde. 

Die weitere Schwierigkeit zur vertragsmassigen Ord- 
nung des Armenrechtes besteht darin, dass nach englischem 
Becht die Bewilligung des Armenrechtes nicht die 
Befreiung der Sicherheitsleistung fiir die Prozesskosten 
in sich schliesst. Dass dies fiir die jetzigen Bechtsbezie- 
hungen ohne praktische Bedeutung ist, ist bereits aufge- 
fiihrt ; fiir den Fall des Abschlusses eines Staatsvertrages 
ist die Bestimmung von weitgehender Bedeutung. 

Es ist ja an sich richtig, dass die Nichtbefreiung von 
der Verpflichtung zur Sicherheitsleistung dem Wesen des 
Armenrechtes keineswegs widerspricht ; ich erinnere daran, 
dass unter gewissen Umstanden selbst die Angehorigen der 
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Vertragsstaaten der Haager Konvention zur Auslandersich- 
erheit verpflichtet sind, denn wenn auch nach Art. 14 der 
Konvention die Angehorigen eines jeden der Vertragsstaaten 
in alien anderen zum Armenrecht zugelassen sind, setzt der 
Art. 11 — vorbehaltlich des ZusatzprotokoUs vom 21 Mai, 
1897 {B. G. Bl, 1899, S. 225/,) die Befreiung von der Sicher- 
heitsleistung nur dann fest, wenn die Angehorigen der 
Vertragsstaaten in irgend einem der Vertragsstaaten ihren 
Wohnsitz haben (cf. Neumeyer, Zeitschrift fiir Int, Privat- 
recht, Band IX., S. 453/). Wenn also z.B. ein in England 
wohnhafter Dane in Deutschland eine Klage erheben will, 
so ist er — falls die Voraussetzungen dazu vorliegen — ?um 
Armenrecht zuzulassen, er ist aber nicht von der Sicher- 
heitsleistung fur die Prozesskosten befreit. Analog sind 
die Grundsatze, die in der Allgemeinen Verfugung des 
preussischen Justizministers vom 15. 7. 1891 (Leske-Lowen- 
feld, Band XL, S. 1033) zum Ausdruck kommen ; es ist darin 
in Erinnerung gebracht, dass zwischen der preussischen 
und niederlandischen Regierung die gegenseitige Zulassung 
der Staatsangehorigen beider Lander zum Armenrecht 
verblirgt ist, dass dagegen die Verpflichtung der Auslander 
zur Sicherheitsleistung unberiihrt bleiben soil. 

Wenn indessen auch an sich die Nichtbefreiung von der 
Verpflichtung zur Sicherheitsleistung dem Wesen des 
Armenrechtes nicht widerspricht, so liegt doch auf der 
Hand, dass das Armenrecht ohne diese Befreiung einen 
grossen Teil seiner praktischen Bedeutung verliert ; aller- 
dings ist ja nach der deutschen Civilprozessordnung, § 110, 
die Sicherheitsleistung nur auf Verlangen des Beklagten zu 
leisten und die Bewilligung des Armenrechtes gewahrt also 
in den zahlreichen Fallen Schutz, in denen der Beklagte 
nicht vertreten ist oder in denen er das Verlangen nicht 
stellt ; immerhin bleibt der Arme, der die verlangte Sicher- 
heitsleistung nicht leisten kann, in der Mehrheit der Falle 
trotz Bewilligung des Armenrechtes schutzlos. 

Auch hier steht der vertragsmassigen Eegelung der 
Frage das Bedenken gegeniiber, dass auch englische Staats- 
angehorige, welche im Auslande wohnen, zur Sicherheits- 
leistung verpflichtet sind. 

Dieselben Erwagungen, welche fiir eine amtliche Fest- 
stellung beziiglich der Bewilligung des Armenrechtes 
angefuhrt sind, sind auch hier massgebend. Es ist im 
Anschluss an die oben erwahnte Feststellung eine weitere 
Deklaration anzustreben, dass die im Auslande lebenden 
Englander, denen das Armenrecht in England bewilligt ist, 
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von der Sicherheitsleistung befreit sind, diese Befreiung 
wiirde fiir den Fall des Zustandekommens eines Staatsver- 
trages auch die Befreiung der Angehorigen der Vertrags- 
staaten in sicb schliessen. 

Ich formuliere meine Vorschlage wie folgt : 

1. Es ist anzustreben, dass durch amtliche Deklaration 
der zustandigen englischen Behorden festgestellt wird, dass 
den im Auslande wohnenden Staatsangehorigen Gross- 
britanniens in Grossbritannien das Armenrecht bewilligt 
werden kann nnd dass die so znm Armenrecht zugelassenen 
Personen von der Sicherheitsleistung fiir die Prozesskosten 
befreit werden. 

2. Nach Erlass der Deklaration zu 1 schlimmstenfalls 
auch ohne dieselbe ist ein Staatsvertrag zwischen Gross- 
britannien und Deutschland und tunlichst auch den anderen 
Vertragsstaaten der Haager Konvention anzustreben, in 
welchen die in den Art. 14-16 enthaltenen Bestimmungen 
der Konvention liber das Armenrecht aufzunehmen sind. 

Ich komme nunmehr zun Schluss. Ich bin mir 
bewusst, ich habe Ihnen wenig Neues geboten, das war 
auch nicht meine Absicht ; ich woUte nur wieder von 
neuem den Stein ins EoUen bringen und eine Anregung 
geben, dass das Prinzip : Auslandischen Armen sind beziig- 
lich der Prozessfiihrung die gleichen Privilegien zu 
gewahren wie Inlandern auch bei denjenigen Staaten, die 
sich der Haager Konvention noch nicht angeschlossen 
haben, durchgefiihrt werde. Wenn ein armer Auslander im 
fremden Lande verungliickt, so ist es ein selbstverstand- 
liches Gebot der Humanitat, dass ihm arzthche Hilfe und 
Unterstlitzung zu teil wird ; und der arme Auslander, 
dessen Existenz vielleicht von der Durchfiihrung einer 
Forderung abhangt, soUte rechtlos sein und wegen seinei 
Armut von den Woltaten der Rechtspflege des fremden 
Landes ausgeschlossen sein? Das widerstrebt den Ans- 
chauungen unserer Kultur und der Humanitat. Wenn ich 
in meinen Ausfiihrungem im wesentlichen auf die Rechts- 
beziehungen zwischen Deutschland und England exempli- 
fiziert habe so mochte ich hervorheben, dass das Prinzip 
das gleiche ist bei alien anderen Staaten, die sich der 
Haager Konvention noch nicht angeschlossen haben, insbe- 
sondere bei den Vereinigten Staaten, und ich wiirde mich 
gliicklich schatzen, wenn meine Worte eine Anregung 
dazu geben wiirden, dass die Verhandlungen iiber die 
gegenseitige Bewilligung des Armenrechtes auch zwischen 
diesen Landern aufgenommen werden wiirden. 
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The following is a summary in English of the effect of 
his Paper, prepared by Dr. Schneider : — 

SUMMABY OF THE PaPER OF Dr. VICTOR SCHNBEDER, 

Jtjstizrat, Berlin, on Foreign Pauper Litigants. 

I. 

1. Practical inconveniences in case foreigners are not 
permitted to sue in forma pauperis. 

2. Theoretical arguments. 
The two arguments, viz. : 

(a) That every one who has a right must be in a 

?osition to enforce the same before the Law 
iourts ; 
(6) That foreigners enjoy with regard to their private 
rights the same protection as the subjects of the 
country, unless the common welfare would be 
endangered thereby, 
are generally admitted theoretically; the consequence result- 
ing therefrom that foreigners must be permitted to sue 
in forma pauperis in the same way as the subjects of the 
country has been introduced, however, into practice step 
by step only. 

The Hague Convention of November 14, 1896, forms an 
important link in the development of the Law in question ; 
some of the most important countries — more particularly 
Great Britain and the United States of America — did not 
join, however, the Convention. 

I shall discuss in my Paper mainly the relations between 
Great Britain and Germany. 

II. 

Eelations between Great Britain and Germany as re- 
gards Foreign Pauper Litigants. 
A. Present legal relations. 
(a) The reciprocity cannot be considered as guaranteed 
in the relations between Germany and Scotland ; 
(6) The reciprocity between Germany and Great Britain 
is to be considered as guaranteed with regard to 
all Germans who appear as Defendants ; as regards 
Germans who appear as Plaintiffs the reciprocity 
is only guaranteed in so far as these plaintiffs are 
residents of Great Britain, 
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B. The question whether or not the rules of either the 
English or the German Law on Foreign Pauper Litigants are 
a bar to a Treaty between the two countries must be dei^ed. 

(a) Conditions. 

1. Poverty of the applicant. 

According to English Law proof is necessary that 
the person is not worth J925, according to German 
Law proof that applicant is unable to pay costs 
without endangering the necessary support of him- 
self and his family. 

The German rule is preferable. 

2. The case must be a good one. 

According to English Law opinion of counsel 
and aflSdavit of the party that the case contains 
a full and true statement is required/according to 
German Law only a statement of all the facts in 
question is necessary ; it depends in both countries 
on the discretion of the judge whether or not he 
considers the case a good one. 

The English rules are preferable. 

(b) Consequences of the right to sue in forma pauperis. 

1. The English Law relieves the pauper from paying 
court fees and some other expenses connected there- 
with, the German Law only grants the pauper time 
for payment. 

The German rule is preferable. 

2. The German Law relieves the pauper from paying 
security for costs, the English Law does not relieve 
the pauper therefrom; it requires, however, such 
security only from foreigners who are not residents 
of Great Britain. The question is immaterial for 
the present relations, because it follows from A, 6, 
that the English Law does not grant the right of a 
** Pauper" to foreigners not residing in Great Britain. 

3. According to German Law a bailiff (Gerichtsvoll- 
zieher) and a counsel (Eechtsanwalt) is assigned to 
the pauper, and time for payment of their fees is 
granted ; a Gerichtsvollzieher in the meaning of the 
German Law is unknown to English Law ; a counsel 
or solicitor is assigned ; payment and acceptance of 
fees are forbidden. 

C. Proposals to remove the present inconveniences. 

The following difficulties of a general character must, if 
possible, be overcome before a Treaty can be concluded 
between the two countries, viz. ; 
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1. That according to English Law English subjects 
living in a foreign country are not admitted as 
Pauper Litigants in England. 

2. That according to English Law the right of suing in 
forma pauperis does not relieve the paupers from 
paying security for costs. 

Proposals. 
I suggest : 

1. That by official declaration of the competent English 
authorities it should be established that British 
subjects living in a foreign country are admitted as 
paupers before the English Law Courts, and that 
the persons so admitted should be relieved from 
paying security for costs. 

2. That after such official declaration will have been 
issued — and. eventually, without the same — a Treaty 
between Great Britain and Germany, and, if pos- 
sible, the other States of The Hague Convention, 
ought to be concluded, into which Art. 14 to 16 
of The Hague Convention should be inserted. 

III. 
Conclusions. 

Vorsitzender Gieeke : Ich eroffne die Diskussion. 
Wiinscht jemand zu dieser Frage das Wort? 

Ich erteile das Wort Herrn Dr. Schirrmeister, Berlin. 

Dr. ScHiREMEiSTEB, Berlin : Nur ein paar Worte iiber 
das englische Eecht. Nach meiner Auffassung verfahrt das 
englische Armenrecht so generos wie kein anderes Recht, 
indem es nicht unterscheidet zwischen Englander und 
Auslander, sondem beide gleich behandelt. Das englische 
Armenrecht schreibt vor, dass der Arme von der englischen 
Ortsbehorde sich ein Certificat beschaffen soil, dass er arm 
sei, und dass er sich von einem qualifizierten Juristen ein 
Gutachten geben lasst, dass der Prozess, den er fiihren will, 
aussichtsreich sei. Diese Vorschriften gelten fiir Englfinder 
sowohl als Auslander ohne Unterschied. Ein Englander in 
Berlin wird nicht in der Lage sein, ein Certificat sich von 
seinem englischen Heimatsorte geben zu lassen und ebenso- 
wenig sich von einem qualifizierten Juristen eine Bescheini- 
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gung zu verschaflfen, dass seine Sache aussichtsreich sei. 
Die Frage ist indessen gar nicht so bedeutend. Dem Aus- 
lander werden wie dem Englander selbst so weitgehende 
Konzessionen gemacht, dass er sich nicht beklagen kann. 
Ebenso ist er, wenn er zugelassen wird fiir eine Klage in 
forma pauperis, von einer Sicherheitsleistung befreit ; es 
werden in England nicht solche Unterscheidungen gemacht 
wie hier in Deutschland. Wie ich mir soeben von Mr. 
Justice Kennedy babe sagen lassen, ist an sich die ganze 
Angelegenheit fiir England ziemlich unbedeutend. In einer 
ganzen englischen Gerichtssession, das sind 2 bis 3 Monate, 
ein Vierteljahr, kamen nur 1, 2 bis hochstens 3 derartige 
Falle in samtlichen englischen Gerichten vor. Fiir diese 
geringfiigigen Falle einen besonderen Staatsvertrag zu 
machen, halte ich nicht fiir angebracht. In England kann 
ein armer Auslander ohne Schwierigkeit in forma pauperis 
klagen. Wenn die deutschen Gerichte meinen, dies sei 
nicht geniigend verbiirgt, so stehen sie auf einem falschem 
Standpunkt. Ich wiederhole, kein Armenrecht auf dem 
ganzen Erdball verfahrt so generos, wie gerade das englische 
Eecht. (Bravo !) 

Vorsitzender Dr. Gierke : Sonst wird das Wort nicht 
gefordert. Dann gehen wir zum nachsten Gegenstande 
der Tagesordnung iiber : 

Security for costs. 

Ich bitte Herrn Dr. Goldschmidt das Wort zu nehmen. 

Eechtsanwalt Db. Goldschmidt, Berlin: 

SICHEEHEITSLEISTUNG FUR KOSTEN. 

(Liest.) 

SECUEITY FOE COSTS. 



Die Abschliessung eines Volkes gegen andere Nationen, 
der instinktive Hass der Volksgenossen gegen Auslander 
und die prinzipielle Ablehnung fremder Kulturgiiter sind 
Eigenschaften, die einem unreifen und in der Kultur 
zuriickgebliebenen Volke eigentiimlich sind. Den besten 



( 183 ) 

Beweis dieses Satzes liefert uns die vergleichende Eechts- 
geschichte. Fast alle Eechtssysteme des Altertums, selbst 
noch das ius civile der Romer sprechen dem Fremden jede 
Rechtspersonlichkeit ab und haben inbezug auf andere 
Rechtsordnungen einen voUig exklusiven Charakter. AU- 
mahlich bricht sich jedoch die Anschauung von der 
Rechtsfahigkeit des Fremden Bahn und geht nun nicht 
mehr verloren. Die Erkenntnis dieser Wahrheit fuhrt 
insbesondere seit dem Mittelalter zu einer weitgehenden 
Anerkennung auslandischen Rechte. Im heutigen Zeit- 
alter, in dem die stetige Vervollkommnung aller Kom- 
munikationsmittel die Entfemungen verschwinden lasst 
und die Angehorigen der verschiedenen Staaten in immer 
haufigere Beriihrung bringt, gilt es als eine selbstverstand- 
liche Voraussetzung des friedlichen intemationalen Verkehrs, 
dass auch dem Auslander gegeniiber der Satz "suum 
cuique " zu gelten hat, und es ist Sache des intemationalen 
Privatrechts, zu entscheiden, invieweit, — um mit Bar zu 
sprechen — ** das inlandische Recht den Stempel anerkennt, 
den das Ausland einer Person oder Sache gegeben hat/' 

Im Gegensatz zum Zivilrecht ist, wie sich aus der Natur 
der Sache ergibt, das Zivilprozessrecht an die Schranken 
des heimatlichen Territoriums gebunden. In dem Grimd- 
satze, dass die Rechte und Pnichten der Parteien ohne 
Riicksicht auf ihre Staatsangehorigkeit nach der lex fori 
zu beurteilen sind, wiirde an sich keine Benachteiligung 
der Auslander liegen. In Wahrheit ist jedoch dieses Prinzip 
nicht streng durchgefuhrt. In fast alien Kulturstaaten sind 
vielmehr die Auslander nicht unter denselben Bedingungen 
wie die Inlander berechtigt, vor Gericht aufzutreten. 
Insbesondere kehren in den Gesetzgebungen aller Lander 
zwei Beschrankungen wieder, welche bewirken, dass man 
von einer volUgen Gleichstellung der Einheimischen und 
Fremden auf dem Gebiete des Zivilprozessrechts nicht 
sprechen kann. Die erste dieser Besclu:ankungen hat eine 
rein negative Natur und besteht in der leider noch heute 
allzuhaufigen Verweigerung des Armenrechts an Auslander. 
Die zweite BeschrsSikung ist eine positive und aussert 
sich in der Pflicht des klagenden Auslanders, fiir die 
entstehenden Prozesskosten, dem Gegner und eventuell 
auch dem Staat Sicherheit zu leisten. Dariiber, wie sich 
diese Pflicht im Einzelnen gestaltet und insbesondere 
welche Folgen sie fiir den Rechtsverkehr zwischen 
Deutschland und dem Vereinigten Konigreich von Gross- 
britanien und Irland nach sich zieht, vor dieser hohen 
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Vereinignng zu sprechen, ist mir der ehrenvoUe Auftrag 
gegeben worden. 

n. 

Die Verpflichtung eines auslandischen Klagers, Sicherheit 
fiir die Prozesskosten zu leisten, ist ihrem Ursprung und 
ihrem Sinne nach^keineswegs eine vexatorische Bestimmung, 
welche lediglich dem Zweck dienen soil, Auslandern den 
Inlandem gegeniiber den Zutritt zu den einheimischen 
Gerichten zu erschweren. Fast alien eine solche Pflicht 
begrundenden Gesetzgebungen liegt vielmehr der Gedanke 
zugrunde, dass die von einem Auslander beklagte Pro- 
zesspartei im Vergleich zu solchen Beklagten, deren Gegner 
ein Inlander ist, sich im Nachteil befindet. Denn es liegt 
in der Macht des Auslanders, nachdem er den vielleicht 
leichtsinnig angestrengten Bechtsstreit verloren hat, das 
Land des Prozessgerichtes zu verlassen. Da nun in einer 
grossen Eeihe von Fallen das zugunsten des Beklagten 
ergangene Urteil im Heimatsstaat des Auslanders, in dem 
sich in der Eegel auch dessen Vermogen befinden wird, 
nicht vollstreckbar ist, ist der Beklagte dann nicht in der 
Lage, die ihm durch das Urteil zugebilligten Prozesskosten 
von seinem auslandischen Gegner ersetzt zu erhalten. 

Diese Ideen erschienen so einleuchtend, dass sie schon 
friihzeitig bei den verschiedenen Volkern geaussert wurden 
und zur Einfiihrung des Institutes der Sicherheitsleistung 
fiihrten. 

Die dem romischen Eecht bekannte ** cautio indicatum 
solvi " ist allerdings an dieser Stelle nicht zu nennen, da sie 
zur Sicherung der Erfiillung des Urteils oder seit der 
Gesetzgebung Justinians zu der des Erscheinens des 
Beklagten vor Gericht diente und meistens diesen und 
nicht den Klager traf. Mit etwas mehr Eecht konnte 
vielleicht die in der Novelle 112 Kapitel 2 behandelte 
cautio pro expensis hier angefiihrt werden. Aber auch 
sie kann nicht als Vorlaufer des heutigen Institutes der 
Sicherheitsleistung betrachtet werden, da sie romische 
Burger und Fremde in gleicher Weise traf. 

Weiss, TraiU theorique et pratique de Droit inter- 
national privi, Tome V. p. 39. Weiss, Pandectes 
FrancaiseSf Tome XV. p. 305. 

Die ersten Spuren unseres Institutes finden sich vielmehr 
in den germanischen Volksrechten. So wird in den anglo- 
sachsischen Gesetzen Knut des Grossen des Fremden 
gedacht, der ohne Bekannte und deshalb nicht in der 
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Lage, einen Biirgen zu stellen, den Inlander, der ihm 
einen Schaden zugefiigt hat, nicht vor ein Gottesgericht 
fordern kann. Dieselbe Verpflichtung wird in den Gesetzen 
Heinrich I. erwahnt und geht alsdann in die Kommentare 
von Bracton und Littleton liber und wird so, — wie wir noch 
sehen werden — in etwas abgeanderter Form ein Bestandteil 
des englishchen Eechts. 

Auch in Frankreich wird die schon im Mittelalter in 
den Seigneurien aufgekommene Verpflichtung des Nicht- 
Gerichteingesessenen zur Sicherheitsleistung im Wege der 
Uebung eingefuhrt und bereits im Jahre 1562 in einer 
gerichtlichen Entscheidung anerkannt. 

Bevv^ de Ligislation, 1852, Tome I. p. 179. E. de la 

Grasserie im Journal de Droit International Privi^ 

1896, p. 842/. 

In Deutschland bestatigt schon die Kammergerichtsord- 

nung von 1555 die Verpflichtung des klagenden Auslanders, 

dem Beklagten auf dessen Verlangen Sicherheit zu leisteri. 

Eeichskammergerichtsordnung, 1555, III., Titel 49, 

§ 8- . 

Analoge Bestimmungen finden aich in der grossten 
Anzahl der deutschen Partikulargesetzgebungen. Bei 
Schaffung einer Eeichszivilprozessordnung wurde die cautio 
iudicatum solvi ausdriicklich aufrecht erhalten und zum 
Gegenstand eines besonderen Paragraphen gemacht. 

Wenn, wie im vorliegenden Fall, ein bestimmtes Eechts- 
institut in den Gesetzgebungen der verschiedensten Lander 
unter Berufung auf denselben Zweckmassigkeitsgrund die 
Jahrhunderte uberdauert, so hegt natiirlich die grosse Gefahr 
vor, dass der urspriinglich angefiihrte Grund nicht stichhaltig 
war, jedoch ohne Priifung von einer Gesetzgebung nach der 
andere rein mechanisch zur Eechtfertigung eines mithin der 
Existenzberechtigung entbehrenden Institutes verwendet ist. 
Lasst sich nun den Gesetzgebern der cautio iudicatio solvi 
ein solcher Vorwurf machen ? Hat der beriihmte belgische 
Eechtslehrer Laurent Eecht, wenn er sagt : — 

** Cependant telle est I'influence de la tradition sur 
les l^gistes que la caution iudicatum solvi passe d* un 
code ancien k un nouveau code sans autre raison sinon 
que cela doit ^tre parceque cela est." 
Dies zu priifen, wird unsere nachste Aufgabe sein. 

III. 

Schon rein theoretische Grtinde miissten eigentlich zur 
Ablehnung der Prozesskautionen fuhren. Die ungleiche 
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Behandlung der Inlander und Auslander widerspricht un- 
serem modernen Eechtsbewusstsein und erscheint uns wie 
ein Eudiment vergangener barbarischer Zeiten. Gerade die 
Prozesskaution wird aber, wenn wir von wenigen Eechtssys- 
temen absehen, lediglich vom Auslander erfordert und stellt 
sich mithin als Durchbrechung des Prinzips der Gleichheit 
der Auslander und der Volksgenossen inbezug auf die 
biirgerlichen Eechte dar. 

Granz abgesehen aber von diesen mehr ethischen Beweg- 
grtoden ist die cautio iudicatum solvi zu verwerfen, da sie 
logisch ungerechtf ertigt ist. Allerdings konnen einer Person 
dadurch, dass von einer zahlungsunfahigen Person gegen sie 
ein Prozess angestrengt wird, selbst im Fall des Obsiegens 
bedeutendeKosten erwachsen und sie so einen betrachtlichen, 
nicht wieder gut zu machenden Schaden erleiden. Dies gilt 
jedoch auch fiir den Fall, dass man von einem vermogenslosen 
Inlander beklagt wird. Man denke nur an die Schaden, 
welche taglich den Beklagten durch Anstrengung ungerecht- 
f ertigter Armenprozesse entstehen. WoUte man also diesem 
Missstande durch Einfiihrung der ** cautio iudicatum solvi *' 
abhelfen, so musste*man die Verpflichtung zur Stellung 
derselben auch auf die Inlander ausdehnen. 

Wenigstens inbezug auf diejenigen Auslander, welche 
ihren Wohnsitz im Auslande haben, sucht man jedoch die 
Verpflichtung zur Sicherheitsleistung dadurch zu verteidi- 
gen, dass man auf die oft uniiberwindlichen Schwierigkeiten 
hinweist, welchen die VoUstreckung von Urteilen im Aus- 
lande begegnet. Diese Argumentation hat etwas Bestech- 
endes, erweist sich jedoch bei naherer Priifung als nicht 
schlussig. Denn in genau derselben Lage wie einem sol- 
chen auslandischen Klager gegeniiber ist der Beklagte auch 
dann, wenn der inlandische Klager seinen Wohnsitz im 
Auslande hat oder sich dort sein Vermogen befindet. Die 
Tatsache, dass die Erhebung eines Prozesses schweren 
Schaden zufugen kann, ist mithin richtig, beweist jedoch 
nichts, was die Schlechterstellung des Auslanders rechtfer- 
tigt. Hochstens konnte durch sie die Kautionspflicht eines 
jeden Klagers oder Beklagten oder doch, wie dies in den 
Landem des englischen Eechts und in der Mehrzahl der 
schweizerischen Kantone der Fall ist, eines jeden auswar- 
tigen Klagers, gleichgiiltig welcher Staatsangehorigkeit 
derselbe ist, befiirwortet werden. Und doch hat man, von 
den eben erwahnten Ausnahmen abgesehen, abgelehnt, 
diese Folgerung zu zichen. 

Die Gefahr, dass durch einen Prozess, an dem ein 
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Auslander beteiligt ist, ein Nachteil erwachst, besteht femer 
nicht nur fiir den Beklagten, sondern auch den Klager. 
Mit demselben Eechte wie von dem auslandischen Klager 
konnte man deshalb auch von dem auslandischen Beklagten 
die Stellung einer Prozesskaution verlangen. Um die 
Bevorzugung des Beklagten zu rechtfertigen, kann man 
sich auch nicht, wie es zuerst Bacquet in seinem ** droit 
d'aubaine *' tut, auf die Eechtsparomie berufen : 

Nam actor voluntarie agit, reus autem ex necessi- 
tate defendit. 
Denn die Verteilung der ParteiroUe im Prozess hat etwas 
Zufalliges. Der, welcher im normalen Fall Beklagter ware, 
kann oft durch die Willkur oder Selbsthiilfe des anderen 
zur EoUe des Klagers gezwungen werden. Welchen Sinn 
hat es z.B. den Auslander, der dem Inlander rechtsvndrig 
den Besitz seiner Sache entzieht und auf Herausgabe 
derselben verklagt vdrd, besser zu stellen als den, der eine 
vielleicht wohl begrundete Schuldklage gegen einen Inlan- 
der anstrengt. 

Ware schliesslich die Schwierigkeit der VoUstreckung 
des Urteils im Auslande der Grund fiir die Sicherheitsleis- 
tung, so miisste man von derselben wenigstens dann 
absehen, wenn es sich um Angehorige solcher Staaten 
handelte, in denen das betreffende Urteil voUstreckbar ware. 
Ebenso ware das Verlangen der Sicherheitsleistung dann 
ungerechtfertigt, wenn der auslandische Klager unbewegli- 
ches oder geniigend bewegliches Vermogen im Inlande 
besitzt. Trotzdem wird in den Gesetzgebungen der meisten 
Staaten uber die Pflicht des Auslanders zur Sicherheitslei- 
stung ohne Eiicksicht auf diese Fragen entschieden. 

Zu diesen prinzipiellen und juristischen Griinden kommt 
noch eine praktische Erwagung, deren Eichtigkeit sich aus 
den Erfahrungen des taglichen Lebens ergibt, und welche 
insbesondere bei Beratung dieser Materie auf der Haager 
Konferenz geltend gemacht wurde. 

vgl. Asser, La Convention de La Haye du 14. 
Novembre, 1896, relative k la Procedure Civile, insbe- 
sondere S. 109-117, 140-141. 

Die Pflicht, die zur Kaution erforderliche Summe auf- 
zutreiben oder eine Zeitlang entlehnen zu miissen, mag 
manchem Auslander schwer genug fallen, fiir den vermo- 
genslosen Auslander oft genug infolge der Unmoglichkeit, 
dieser Pflicht geniige zu leisten, sogar eine Eechtsverweige- 
rung bedeuten. Noch schwerwiegender, wie diese sach- 
lichen Hindemisse, ist aber auch vielleicht ein psycholo- 
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gischea Moment, das den Auslander oft genug hindern mag, 
den nach Ihering so verdienstvollen Kampf ums Eecht aufzu- 
nehmen. Ein jeder Mensch hat naturgemass zu seinen 
heimatlichen Institutionen grosseres Vertrauen als zu denen 
des Auslandes. Insbesondere pflegt er mit mehr oder 
weniger Berechtigung an der Giite der fremden Eechtspre- 
chmig zu zweifeln. Die heimatlichen Einrichtungen sind 
einem jeden Burger hinreichend bekannt. Insbesondere 
weiss der Kaufmann auf das Genaueste, was er zu tun hat, 
um im Inlande einen Prozess in Gang zu bringen. Soil er 
dagegen dasselbe im Auslande tun, ist er oft voUig ratios. 
Ohne Kenntnis der fremden Sprache, und nicht vertraut 
mit der Gerichtsverfassung des betreflfenden Landes und 
ohne personliche Beziehungen zu einem auslandischen 
Bechtsbeistand hat er schon eine nattirliche Scheu, sich auf 
einen Prozess im Auslande einzulassen. Hierzu kommt 
noch die vollige Unbekanntschaft mit dem fremden Eecht. 
Selbst wenn der Klager im best en Glauben hinsichtlich 
seines Eechtes ist und die feste Ueberzeugung hat, dass 
dasselbe im Inlande anerkannt wurde„kann er dasselbe im 
Auslande erhoffen? Konnen nicht dort ihm unbekannte 
Eormvorschriften oder Verjahrungsbestimmungen entgegen 
stehen, die ihm sein gutes Eecht verkiimmem ? 

Fiigt man nun zu alien diesen Hemmungsgrunden noch 
die Verpflichtung des Klagers zur Sicherheitsleistung hinzu, 
so begeht man entschieden zu Ungunsten des Klagers und 
zu Gunsten des Beklagten eine grosse Ungerechtigkeit. 
Durch diese Last werden insbesondere die Angehorigen der 
Staaten schwer getroffen, bei denen die Prozesskosten 
verhaltnismassig gering sind und denen eine den Prozess- 
kosten des fremden Staates entsprechende Kaution hoch 
erscheinen muss. 

IV. 

Aus alien diesen Griinden wird heute fast iibereinstim- 
mend in der Literatur die Aufhebung der Auslanderkaution 
gefordert. So bemerkt Bar, dass die gesamte Prozess- 
kautionspflicht des Klagers in nicht zu ferner Zeit vielleicht 
verschwinden werde. 

Bar, Theorie und Praxis des internationalen 
Privatrechts, 2 Aufl., Bd. II., S. 394. 
Wir werden wohl in der Annahme nicht fehl gehen, 
dass der Verfasser in diesem Ausspruch nicht nur eine 
Erwartung, sondem einen Wunsch sieht. Einer der ersten 
und* heftigsten Gegner der Auslanderkaution ist ferner 
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Laurent, aus dessen abfalliger Kritik ich schon vorhin eine 
Stelle zitiert habe. Auch der Vorsitzende der Haager 
Konferenz, Professor Asser, ficht seit langer Zeit fiir die 
Abschaffung der Auslanderkaution. In demselben Sinn hat 
sich bereits im Jahre 1877 das Institut de droit international 
ausgesprochen, indem es den Satz formulierte : 

L'6tranger sera admis k ester en justice aux mfemes 
conditions que le r^gnicole. Annuaire de droit inter- 
national, n., S. 44. 
Diese auf den kurz skizzierten Erwagungen beruhenden Re- 
formbestrebungen sind bereits durch die Gesetzgebungen 
einiger Staaten uberholt worden. So hat insbesondere Itahen, 
das fiir die internationalen Einheitsbestrebungen auf dem 
Gebiete des Zivilprozesses immer ein weites Herz gehabt hat, 
in Artikel 3 seiner Zivilprozessordnung die Auslanderkaution 
abgeschafffc. Dem Beispiel Italiens sind Portugal und der 
unabhangige Kongostaat sowie Egypten gefolgt. Auch 
Danemark und Norwegen kennen keine Auslanderkaution. 
Allerdings ist in diesen Staaten der vor dem obersten 
Gerichte fiir den Klager auftretende Anwalt personlich fiir 
die Kosten haftbar, eine Bestimmung, von der ich nicht 
beurteilen kann, ob sie nicht tatsachlich ahnlich wie eine 
Verpflichtung zur Kautionsbestellung wirkt. 

Von diesen Staaten abgesehen existiert in den iibrigen 
Kulturstaaten die Auslanderkaution grundsatzlich noch in 
der einen oder anderen Form. Hinsichtlich der Art, in der 
die Kautionspflicht des auslandischen Klagers zu Gunsten 
des inlandischen Beklagten geregelt ist, lassen sich vier 
Systeme unterscheiden : 

Die erste Gruppe, zu der insbesondere Frankreich, 
Belgien und die Niederlande gehoren, legt fiir die Frage, 
ob eine Sicherheitsleistungspflicht entsteht oder nicht, im 
wesentlichen nur die Nationalitat des Klagers zugrunde. 
Der Inlander und der ihm infolge der Zulassungsbewilligung 
gleichstehende Auslander ist nach diesem System immer, 
selbst wenn er sich im Auslande befindet oder vollkommen 
vermogenslos ist, von der Verpflichtung, Sicherheit zu 
bestellen, frei. Der Auslander unterliegt ihr dagegen selbst 
dann, wenn er sich im Inlande befindet und Vermogen hat. 
Nur in dem Falle, dass er in dem Inlande Grundeigentum 
in einem Wertbetrag besitzt, der zur Deckung der voraus- 
sichtlichen Prozesskosten hinreicht, ist er von der Sicher- 
heitsleistung befreit. 

Die Zweite Gruppe lasst sich als Gegenrechtsgruppe 
bezeichnen. Auch sie legt entscheidendes Gewicht auf die 
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Nationalitat des Klagers und erfordert vom Inlander unter 
keinen Umstanden einen Vorschuss. Hinsichtlich des 
Auslanders gilt der Grundsatz der Eeciprocitat, d.h. die 
Behandlung des Auslanders im Inland ist von der des 
Inlanders im Heimatsstaat des betreffenden Auslanders 
abhangig. Zu dieser Gruppe gehoren Deutschland, Oester- 
reich und Spanien. 

Die Lander, die zu der dritten Gruppe gehoren, kann 
man, streng genommen, iiberhaupt nicht zu denen rechnen, 
die eine Auslanderkaution erfordem. Denn fiir die Frage, 
ob der Klager eine Sicherheit zu leisten hat, spielt dort die 
Nationalitat iiberhaupt keine liolle. Die Kautionspflicht 
wird vielmehr einzig und allein vom Mangel des Wohnsitzes 
abhangig gemacht. Die im Inland wohnenden Auslander 
sind danach immer von der Kautionspflicht befreit. Mit 
wenigen Ausnahmen sind dagegen die im Auslande wohn- 
haften Personen, gleichgiiltig welcher Nationalitat sie 
angehoren, zur Stellung einer Kaution verpflichtet. Da 
nun naturgemass die auslandischen Klager im allgemeinen 
im Auslande, die inlandischen Klager im allgemeinen im 
Inlande wohnhaf t sind, wirkt diese Kaution mehr zu Ungun- 
sten der Auslander als der Inlander und wird deshalb im 
allgemeinen als eine Unterart der Auslanderkaution behan- 
delt. 

Zu dieser Gruppe gehoren die grosse Mehrheit der 
schweizerischen Kantone und, wie wir noch sehen werden, 
vor alien Dingen England und die Vereinigten Staaten von 
Nordamerika. 

Die vierte Gruppe, welche. durch Eussland reprasentiert 
wird, soUte richtigerweise an dieser Stelle iiberhaupt nicht 
genannt werden. Sie macht iiberhaupt keinen Unterschied 
zwischen Inlandern und Auslandern und beruht auf dem 
Gedanken, dass nur der Klager eine Kaution zu stellen hat, 
der zahlungsunfahig ist. 

Dieser an sich schon komplizierte Eechts^ustand wurde 
noch dadurch komplizierter, dass die verschiedenen Staaten 
mit einander Vertrage abschlossen, welche die Frage der 
Kautionspflicht von Auslandern teils direkt teils indirekt 
regelten und insbesondere im letzteren Fall wied^rum zu 
einer Anzahl Streitfragen Anlass gaben. 

Diese Eechtsunsicherheit und vielleicht noch mehr die 
Ueberzeugung, dass das Erfordemis der Auslanderkaution 
iiberhaupt eine Ungerechtigkeit bedeute, veranlasate die 
Staaten, die im Jahre 1896 die Haager Konvention ab- 
schlossen, die Frage der Auslandskaution innerhalb des 
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Konventionsgebietes, d.h. fast des ganzen europaischen 
Kontinents, durch Uebereinkunft zu regeln. Sie taten dies 
in der Weise, dass sie die Kaution fiir die Vertragsstaaten 
iiberhaupt abschafften, dem Beklagten aber dafiir die VoU- 
streckung des ihm giinstigen Urteils, soweit es sich auf die 
Prozesskosten bezieht, sicherten. Soweit also die Bezie- 
hungen zwischen zwei Vertragsstaaten inbetracht kommen, 
bietet deshalb die Frage, ob ein Auslander eine Kaution zu 
zahlen hat oder nicht, zu keinen Schwierigkeiten Anlass. 

Zweifelsfragen hiertiber konnen erst dann entstehen, 
wenn mindestens einer der inbetracht kommenden Staaten 
sich der Haager Konferenz nicht angeschlossen hat. 

Wenn wir von europaischen Staaten sprechen, so ist dies 
insbesondere bei Grossbritannien und Irland der Fall. Auch 
hat diesesi Land keine die Frage der Auslanderkaution 
wenigstens im Verhaltnis zu gewissen Staaten regelnden 
Separatvertrage abgeschlossen. Fiir die Kautionspflicht des 
Englanders im Ausland und des Auslanders in England sind 
deshalb keine internationalen Vertrage, sondem die Gesetz- 
gebungen der betreffenden Staaten massgebend. Dies gilt 
insbesondere fiir die Beziehungen England s zu Deutsch- 
land, die uns am heutigen Tage besonders interessieren, und 
die auch wegen der Grosse beider Staaten ihre wirtschaft- 
liche Bedeutung und insbesondere wegen des Umfanges 
ihres gegenseitigen Handelsverkehrs von besonderer Wich- 
tigkeit sind. 

V. 

Die demnach nunmehr zu beantwortende Frage, ob 
auf Grand des zurzeit bestehenden Eechtszustandes der 
Deutsche in England und der Englander in Deutschland 
vor Klageerhebung zur Bestellung einer Auslanderkaution 
verpflichtet ist, lasst sich deshalb nur nach Schilderung der 
in beiden Fallen bestehenden Eechtszustande beantworten. 

Beginnen wir mit dem englischen System, dessen 
Hauptcharakteristikum ich vorausschicken will. Es ist 
wegen der prinzipiellen Gleichstellung der Inlander und 
Auslander ein liberales und wegen des Mangels des Eecipro- 
citatssystems, d.h. der Unabhangigkeit von den Gesetzge- 
bungen anderer Staaten, ein verhaltnismassig einfaches. 
Es ist jedoch zu bemerken, dass fiir die verschiedenen 
hohen Gerichtshofe — das Verfahren vor den County Courts 
lasse ich unberiicksichtigt — namlich, den High Court of 
Justice, den Court of Appeal und das House of Lords, 
besondere Eegeln gelten. Ich beginne mit denen, welche 
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fiir die Prozedur vor dem High Court massgebend sind. 
Hinsichtlich des fiir die Sicherheitsleistung vor diesem 
Gericht geltenden Grundsatzes kann man am besten auf 
den Ausspruch des Eichters Jessel in Ee Percy Mining Co. 
—L.B. 2 Ch. D. 531— verweisen : 

** The principle is well established that a person 
instituting legal proceedings in this country, and 
being abroad, so that no adverse order could be effectually 
made against him if unsuccessful, is by the rules of 
the court compelled to give security for costs.'' 

Hiernach bestatigt sich meine fruhere Behauptung, dass 
nach englischen Eecht fiir die Frage, ob ein Klager Sicher- 
heit zu leisten hat, die Nationalitat unerheblich und nur der 
Wohnsitz ausserhalb des Gerichtsbezirks des High Court 
entscheidend ist. Danach hat kein im Inlande wohnender 
Auslander, wohl aber jede ausserhalb Englands wohnende 
Person, gleichgiiltig ob sie Inlander oder Auslander ist, 
einen Vorschuss zu zahlen. Eine Ausnahme ist nur durch 
den Judgments Extension Act von 1868 zu Gunsten Schott- 
lands und Irlands gemacht, indem dort festgestellt wird, 
dass im Verhaltnis dieser drei Lander zu einander das ganze 
Vereinigte Konigreich als Inland gilt. 
31 & 32 Vict. c. 54, § 5. 

Wie aus den im § 5 gebrauchten Worten," it shall not be 
necessary for any plaintiff" hervorgeht, bezieht sich diese 
Vergiinstigung keineswegs bloss auf Schotten und Iren, 
sondern auf alle in diesen Landern wohnhaften Personen. 
Ein Deutscher, der z. B. in Schottland wohnt, und vor 
einem englischen oder irischen Gericht einen Prozess 
beginnen will, ist deshalb zur Sicherheitsleistung nicht 
verpflichtet. 

Eine Zeitlang gait sogar der noch liberalere Grundsatz, 
dass zur Freiheit von der Kautionspflicht nicht einmal der 
Wohnsitz in England erforderlich sei, sondern sogar der 
blosse Aufenthalt dort geniige. So wurde in dem sehr 
eingehend die gesamte friihere Judikatur beriicksichti- 
genden Urteil Eedondo v, Chaytor (L. B, 4 Q, B, D. 453) 
das Verlangen des Beklagten auf Bestellung einer prozes- 
sualen Sicherheit zuriickgewiesen, obgleich der Klager im 
Ausland domiziliert war und nur voriibergehend zum Zweck 
der Anstellung der Klage nach England gekommen war. 
Auf Grand der Order 65, Eule 6a, ist das Gericht im 
gleichen Falle heute berechtight, dem Klager die Leistung 
einer Sicherheit aufzuerlegen. 

Andererseits geniigt aber der blosse Aufenthaltsort im 
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Auslande zn Vergniigungs — ^und Q-esehaftszwecken niclit, 
um eine Kautionspflicht des Klagers zu begriinden. 

Frodsham v. Myers, 4 DowL 280 und die Ent- 
scheidung Lord Thurlows in Anonym. 2 Dickens 
775. 

Von dem Grundsatze, dass ein im Auslande wohnhafter 
E^lager Sicherheit fur die Prozesskosten zu zahlen hat, 
gibt es zwei Ausnahmen. Von der Sicherheit befreit sind 
namlich Beamte, die im Auslande im Dienste des Staates 
beschaftight sind — 

Evelyn v. Chippendale 1839, 9 Sim. 497— 

und solche Personen, die im Inlande " substantial pro- 
perty" besitzen. Dies braucht nicht im Grundbesitz zu 
bestchen. Es geniigen vielmehr, wie Lord Halsbury in re 
ApoUinaris Co.'s Trade Marks erkannt hat, auch solche 
Guter und bewegliche Sachen, welche geniigen, um den 
voraussichtlich erwachsenden Kostenbetrag zu decken. 

Die vorstehenden Eegeln gel ten fur jedermann ohne 
Ansehen der Person. So ist wiederholt entschieden 
worden, dass fremde Souveraine und Staaten der Kau- 
tionsperpflichtung unterliegen. 

Emperor of Brazil v. Eobinson, 5 DowL 522 ; Otho, 
King of Greece v, Wright, 6 DowL 12. 

Auch die Vermogensverhaltnisse des Klagers sind uner- 
heblich, so dass ein im Inland wohnhafter Auslander, 
selbst wenn er arm oder zahlungsunfahig ist, keine Kaution 
zu stellen braucht. 

Cowell V. Taylor, L. i?., 1886, 31 Ch. D. 34; Cook t). 
Whellock, 1890, L. B. 24, Q, B, D. 668. 

Fiir juristische Personnen gilt dasselbe wie f iir natiirliche 
Personen. 

Banque des Travaux PubUques v. Wallis, W. ^., 
1884, p. 64. 

Eine Handelsgesellschaft, deren Sitz sich im Ausland 
befindet, ist deshalb zur Stellung einer Kaution verpflichtet* 
Hat die Gesellschaft eine Zweigniederlassung in England, 
so wird sie allerdings oft aus dem Gesichtspunkt, dass sie im 
Inland ''substantial property'* besitzt, von der Kautions- 
pflicht befreit sein. 

Klagen mehrere Kiager als Str-eitgenossen, so kann eine 

13 
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KAution Von iimen schon dann nicht verlangt werden, wenn 
nur einer von ihnen im Inlande wohnhaft ist, 

Crozat V. Brogden, L.B. 1894, 2 Q.B. 30. 

Wohnen alle im Ausland, so kann sie nur von einem der 
Klager oder zu entsprechenden Teilen von den verschiedenen 
Klagern verlangt werden. 

Die Kaution kann nur von einem wahren Klager verlangt 
werden. Erhebt deshalb ein im Auslande wohnhafter Bek- 
lagter eine Widerklage oder macht er die Aufrechnung einer 
Gegenforderung geltend, so tritt die Pflicht zur Leistung 
einer Sicherheit nur dann ein, wenn die Gegenforderung 
mit dem in der Klage geltend gemachten Anspruch in 
keinem rechtlichen Zusammenhange steht. 

Ebenso wie nach Vorstehendem ein im Auslande wohn- 
hafter IQager unter Umstanden, von der Kautionspflicht 
befreit ist, kann er manchmal derselben unterliegen, obgleich 
er im Inlande wohnt. Dies trifft in folgenden Fallen zu : 

1. Wenn der Klager in der Klageschrift seinen Wohnsitz 
falsch angibt oder sich von demselben in betriigerischer 
Absicht fern halt. 

Eedondo v, Chaytor a.a.O. 

2. Wenn der Klager auf Grund besonderen Privilegiums 
einer inlandischen ZwangsvoUstreckung nicht unterliegt. 
So ware 2. B. der Diener des deutschen Botschafters trotz 
seines Wohnsitzes in London zur Kautionsstellung 
verpflichtet. 

3. Eine Kompagnie mit beschrankter Haftung muss 
trotz ihres Sitzes im Inlande Sicherheit fiir die Prozess- 
kosten leisten, wenn glaubhaft gemacht wird, dass das 
Vermogen der Kompagnie zur Sicherheit der Kosten nicht 
ausreicht. 

Besondere Eegeln gelten fiir das Verfahren vor dem 
Court of Appeal, welcher nach Order 58, rule 15, anordnen 
kann, dass beim Vorliegen besonderer Umstande fiir die 
durch die Berufung entstehenden Kosten eine Hinterlegung 
oder sonstige Sicherheit sleistung zu erfolgen hat. Besondere 
Umstande gelten als vorliegend, wenn der Berufungsklager 
im Auslande wohnhaft ist. Aber auch sonst kann das 
Vorliegen besonderer Umstande angenommen werden und 
dem Berufungsklager eine Sicherheit auferlegt werden, 
selbst wenn dies in der ersten Instanz nicht moglich. 
gewesen ware, so wenn z. B. der Berufungsklager zahlungs- 
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unfahig und die Einlegung der Berufung vexatorisch und 
unvemiinftig ist. " 

Usil V. Brearley L.B. 3 C.P.D. 206. 

Wieder andere Bestimmungen gelten fiir das Verfahren 
vor dem House of Lords. Hier hat jeder Klager, gleich- 
giiltig welcher Nationalitat und ob er im Inlande oder 
Auslande wohnhaft ist, innerhalb bestimmter Zeit eine sehr 
erhebliche Sicherheit zu leisten. 

Die Frage, ob ein Deutscher, der in England klagen will, 
zur Sicherheitsleistung verpflichtet ist, bietet deshalb zu 
Schwierigkeiten keinen Anlass und setzt nur die Kenntnis 
des eben geschilderten, auf den rules of the Supreme Court, 
den Standing Orders of the House of Lords und einer 
grosseren Anzahl gerichtlicher Entscheidungen beruhenden 
Bechtszustandes voraus. Wir konnen deshalb zur Behand- 
lung der umgekehrten Frage, ob der vor deutschen Gerich- 
ten klagende Englander eine cautio indicatum solvi stellen 
muss, ubergehen und beginnen auch hier mit einer 
knappen Schilderung der diesen Gegenstand betreffenden 
Gesetzesbestimmungen. 

Nach dem deutschen Eeichsrecht ist die seitens eines 
nicht einheimischen Klagers zu gewahrende Prozesskosten- 
sicherheit eine zweifache : Die eine beruht auf § 110 Abs. 1 
der deutschen Zivilprozessordnung und ist die uns schon 
geniigend bekannte Verpflichtung des auslandischen Klagers, 
auf Verlangen des Beklagten zur Deckung seiner Prozess- 
kosten Sicherheit zu leisten. Die andere ergibt sich aus § 
85 des G^richtskostengesetzes und besteht in der den 
Gesetzgebungen aller anderen Staaten in dieser Form 
unbekannten Pflicht, dem Staat wegen seines fiskalischen 
Gerichtskostenanspruches einen Vorschuss zu leisten, der 
das Dreifache dessen betragt, was ein gewohnlicher Klager 
zu zahlen hat. 

Im Gegensatz zum englischen Eecht werden diese beiden 
Arten der Sicherheit von Auslandem als solchen ohne 
Eiicksicht auf deren Wohnsitz oder Vermogensbesitz im 
Inlande gefordert. Danach ist jeder auslandische IQager, 
selbst wenn er im Inlande seit langerer Zeit wohnhaft ist, 
zur Sicherheitsleistung verpflichtet. Gleichgiiltig ist es 
auch, ob der auslandische Klager im Inlande Grundstiicke 
oder sonstiges Vermogen besitzt. Eine auslandische Kor- 
poration ist deshalb nicht darum von der Sicherheitsleistung 
befreit, weil sie im Inlande eine Zweigniederlassung 
besitzt, da sie einerseitz durch diese nicht den Chaxakter 
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einer inlandischen Gesellschaft erwirbt und andererseits die 
Tatsache des Vermogensbesitzes im Inlande unerheblich 
ist. 

Die Pflicht des Auslanders zur Sicherheitsleistung 
besteht iibrigens nach dem Wortlaut der Zivilprozessord- 
nung jedem Beklagten, also auch einem Auslander, ja selbst 
dem Angehorigen desselben auslandischen Staates gegen- 
liber. 

Den vorstehenden Gmndsatzen entsprechend ist der 
Inlander nie zur Sicherheitsleistung verpflichtet ; dies selbst 
dann nicht, wenn er sich seit noch so langer Zeit im 
Auslande aufhalt. 

Von der vorstehend besprochenen Grundregel macht das 
Reichsrecht eine Reihe von Ausnahmen. Von diesen inter- 
essiert uns an dieser Stelle nur eine, namlich die des § 110 
Z. 1 der Zivilprozessordnung bezw. des § 85 Z. 1 des 
Gericht skost engesetzes . 

Die erste dieser Bestimmungen lautet : Die Ver- 
pflichtung (d. h. zur Sicherheitsleistung) tritt nicht ein, 
wenn nach den Gesetzen des Staates, welchem der 
Klager angehort, ein Deutscher im gleichen Fall nicht 
zur Sicherheitsleistung verpflichtet ist. 
Aehnhch lautet das Gerichtskostengesetz. Dort heist es : 

Diese Verpflichtung tritt nicht ein : — 

Wenn nach den Gesetzen des Staates, welchem der 
Klager angehort, ein Deutscher im gleichen Fall zu einer 
besonderen Vorauszahlung oder zu einer Sicherstellung der 
Gerichtskosten nicht verpflichtet ist. 

Sehen wir zunachst von dem Gerichtskostengesetz ab 
und wenden uns der Civilprozessordnung zu. Die im § 110 
Abs. 1 gewahlten Worte " im gleichen Falle '' haben 
Auslegungszweif el hervorgerufen und die Streitfrage gezei- 
tigt, ob das Gesetz lediglich den Fall im Auge hat, dass der 
im Ausland klagende Deutsche dort nicht zu einer Sicher- 
heitsleistung allein wegen seiner Auslandereigenschaft 
verbunden sei — ^Prinzip der sogenannten Formellen Gegen- 
seitigkeit — oder den Fall, dass der Deutsche zu iiberhaupt 
keiner Sicherheit, also auch nicht zu einer solchen, welche 
den eigenen Statsangehorigen obliegt, verpflichtet sei. 

Wahrend die erste Anschauung verschiedentlich von 
Theoretikern und auch vom Kammergericht (Vergl. den 
Beschluss vom 9. April, 1900. Rechtsprechung der Ober- 
landesgerichte. Band II., Seite 407) geteilt wird, hat sich 
das Reichsgericht in einem Urteil der vereinigten Civilsenate 
(Entscheidung, Band 51, Seite 1) auf den zweiten Stand- 
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punkt, den der sogenannten materiellen Gegenseitigkeit 
gestellt, indem es entscheidet: — 

Die in § 110 Z 1 C.P.O. vorgeschene Befreiung der 

Auslander von der Verpflichtung Sicherheit wegen der 

Prozesskosten zu leisten, tritt auch dann nicht ein, 

wenn nach den Gesetzen des Staates dem der Klager 

angehort, im Bezug auf die Verpflichtung zur Sicher- 

heitsleistung wegen der Prozesskosten zwar ein Unter- 

schied, zwischen Einheimischen und Fremden gemacht 

wird, gleichwohl aber ein Deutscher, wenn er den 

Auslander in dessen Heimatsstaate mit einem gleichen 

Prozesse belangte, nach jenen Gesetz6n zu einer Sicher- 

heitsleistung fiir die Prozesskosten verpflichtet sein 

wiirde. 

In Deutschland bilden anders wie in England selbst 

die Hochstrichterlichen Entscheidungen bekanntlich kein 

G-esetz und binden deshalb keineswegs die untergeordneten 

Gerichte. Es ist deshalb nicht zwecklos, wenn wir in eine 

Kritik dieser Entscheidung des Eeichsgerichts eingehen und 

die Frage stellen, ob der von ihm gewahlten Auslegung 

des § 110 Abs. 1 beizutreten ist. Ich schicke voraus, dass 

ich zu einer Verneinung dieser Frage komme. 

Gegen die Auffassung des Eeichsgerichts scheint mir 
schon die grammatikalische Auslegung der fraglichen 
Bestimmung zu s^rechen. Der entscheidende Ton liegt 
auf dem Passus — '*im gleichen Fall/' welcher doch oflfen- 
sichtlich bedeuten soil, im gleichen Fall wie im Abs. I, also 
auf diesen zuriickbezogen werden muss. Setzt man dem- 
gemass die entsprechenden Worte des Abs. 1 in Abschnitt 2 
Ziffer 1 ein, so wiirde die Bestimmung folgendermassen 
lauten : — 

Die Verpflichtung tritt nicht ein : 

1) wenn nach den Gesetzen des Staates, welchem 
der Klager angehort, ein Deutscher, welcher als 
Klager auftritt, zur Sicherheitsleistung nicht ver- 
pflichtet ist. 
Es ist klar, dass sich der Deutsche Eichter bei dieser 
Auslegung lediglich zu fragen hat, ob nach dem fremden 
Eecht der Auslander als solcher besonderen Beschrankungen 
unterworfen ist, und dass er, wenn dies wie z. B. in 
England nicht der Fall ist auch den Auslander in Deutsch- 
land von der Pflicht zur Kautionsbestellung zu befreien hat. 
Vergleichen wir das so gewonnene Eesultat mit der 
reichsgerichtlichen Entscheidung. Nach ihr tritt die 
Verpflichtung zur Sicherheitsleistung nur dann nicht ein, 
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wenn ein Deutscher, welcher als Klager auftritt und den 
Auslander **mit einem gleichen Prozess" belangt, zur 
Sicherheitsleistung nicht verpflichtet ware. Nur die will- 
kiirliche Zufiigung der Worte "mit einem gleichen 
Prozess" machen es mi thin dem Eeichsgericht moglich, 
sich auf den Standpunkt der materiellen Gegenseitigkeit 
zu stellen. 

Fur unsere Anschauung spricht dann auch der Umstand, 
dass sie dem Geist der CiviTprozessordnung am besten gerecht 
wird. Die Motive zur Civilprozessordnung und die Begriin- 
dung zur Eeichstagsvorlage f iihren namlich die fragliche Be- 
stimmung auf das Prinzip der Gegenseitigkeit zuriick. Es 
liegt aber kein Anlass vor, daran zu zweifeln, dass die 
Civilprozessordnung die herrschende Ansicht teilt, dass 
soweit bei Eegelung der Rechtstellung des Auslanders in 
dem einen Staate auf die Behandlung der Fremden in 
andem Staaten Riicksicht zu nehmen ist, nur die formelle 
oder absolute Reziprocitat zu verlangen sei, es also nur 
darauf ankomme, dass der fremde Staat keinen Unterschied 
zwischen seinen Angehorigen und Auslandern mache. Das 
Eeichsgericht verkennt die Wahrheit dieser Ausfiihrungen 
nicht, stiitzt sich jedoch darauf, dass das Wort "Gegen- 
seitigkeit " im § 110 C.P.O. in Gegensatz zu zwei andern 
Stellen der Civilprozessordnung, welche iiber die Bewilli- 
gung des Armenrechts und die Anerkennung auslandischer 
Urteile handeln, fehle. Dieser Gesichtspunkt ist jedoch 
nicht schwerwiegend genug, um auf mehr als eine zufallige 
redaktionelle Ungleichheit schliessen zu lassen. Denn 
hatten die Gesetzgeber der Civilprozessordnung die andere 
Fassung absichthch zur Vermeidung des Prinzips der 
materiellen Gegenseitigkeit gewahlt, so wiirde hieraus 
hervorgehen, dass sie im Bezug auf die Kautionspflicht 
die Gesetzgebungen der andem Staaten insbesondere der, 
welche, wie England, zwischen Inlandem und Auslandern 
keinen Unterschied machen, gekannt und schon damals die 
sich hieraus ergebenden Schlussfolgerungen gezogen hatten. 
Dieses ist jedoch kaum anzunehmen. Heist es doch noch 
im Jahre 1886 in einer Eroflfnung des Eeichskanzlers an 
den Hamburger Senat, dass auslandische Gesetzgebungen 
nicht bekannt geworden seien, welche dem Deutschen eine 
entsprechende Befreiung gewahrten. 

Auch ein Vergleich des § 110 C.P.O. mit dem bereits 
zitierten § 85 des Gerichtskostengesetzes bestatigt unsere 
Anschauung. Wie sich aus der Vorgeschichte des § 65 
ergibt, soUte durch denselben der Auslander in denselben 
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Fallen zux Vorauszahlung der Gerichtsgebiihren gezwungen 
werden, indem er seinen Gegner zur Sicherstellung ver- 
pflichtete. Der Gebrauch des Wortes " besonderen " weist 
aber, wie das Eeichsgericht in 39 Bande (Seite 406 flf.) mit 
Kecht ausfiihrt, deutlich daraij^ bin, dass die Befreiung dea 
Auslanders nur dann nicbt eintreten soli, wenn ein in dem 
betreffenden fremden Staate klagender Deutscher vermoge 
seiner Eigensohaft als Auslander oder speziell als Deutscher 
an Gerichtskosten mehr vorauszahlen oder sicherstellen 
muss, als der dort einheimische Klager. An dem Eesultat, 
dass das Gericbtskostengesetz den Standpunkt der f ormellen 
G^genseitigkeit vertritt, wiirde sich auch dadurcb nichts 
andern, dass das Wort " besonderen *' wie in einer andem 
Beichsgerichtsentscheidung behauptet wird, nur auf das 
Wort ** Vorauszahlung," nicht aber auf Sicherstellung zu 
bezichen sei. Denn Deutschland ist der einzige Staat, 
der einen Sicherstellungsanspruch des Fiskus wegen der 
Gerichtskosten kennt. Alle andem Staaten, so insbeson- 
dere auch England, haben nur eine Inlander und Auslander 
gleichmassig treffende Vorauszahlungspflicht. Da das 
Wort " Sicherstellung " in dem fraglichen § des Gerichts- 
kostengesetzes demnach voUkommen iiberfliissig ist, ist 
es auch unerheblich, ob es zu dem Wort " Besonderen " in 
einer Beziehung steht, oder nicht. Hiervon abgesehen, ist 
es iibrigens unwahrscheinlich, dass sich das Gesetzim Bezug 
auf die weise Vorauszahlungapflicht auf den Standpunkt der 
formellen, im Bezug auf die Kautionspflicht aber auf den 
Standpunkt der materiellen Gegenseitigkeit stellen wollte. 
Die Entscheidung des Reichsgerichts kann aber auch 
wegen der Konsequenzen, zu denen sie ftihren wiirde, nicht 
richtig sein. Ich werde dies nur im Bezug auf das engHsche 
Recht nachzuweisen suchen. Das Eeichsgericht und auch 
Leske-Loewenf eldg weisen hinsichtlich eines in Deutschland 
wohnenden Englanders auf den Satz hin, dass der in 
England wohnende Deutsche dort von der Kautionspflicht 
befreit sei und folgern dann, dass umgekehrt, auch der in 
Deutschland wohnende Englander keine Sicherheit zu 
leisten hat. Wollte man sich auf den Standpunkt der 
materiellen Gegenseitigkeit stellen, so wiirde jedoch diese Ar- 
gumentation keineswegs geniigen. Das anberufene deutsche 
Gericht miisste vielmehr sich den klagenden Englander als 
deutschen Staatsbiirger und sich selbst als ein engUches 
Gericht denken, um entscheiden zu konnen, ob nach 
deutschem Eecht eine Kautionspflicht begriindet ist, oder 
jiichtt Das Gericht koni^te desjialb nrjr airf Grund der 
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Kenntniss des gesamten, diese Materie betreffenden 
englischen Eechts zur Entscheidung kommen, ob ein 
Englander im Einzelfall von der Kautionspflicht befreit 
ist. Mit demselben Eecht, wie von einem in Deutschland 
wohnbaften Englander, mti^te z.B. die Kautionsfreiheit 
auch von einem solchen angenommen werden, der zwar im 
Auslande lebt, im Inlande aber geniigendes Vermogen 
besitzt, Oder dasselbe nur vorubergehenderweise verlassen 
hat. Es musste ferner benicksiohtigt werden, ob nicht 
einer der Ausnahmefalle des englischen Rechts vorliegt, 
z.B. falsche Angabe der klagerischen Adresse, die den im 
Inlande wohnenden Englander ausdiesem Grunde kautions- 
pflichtig macht. 

Die Tatsache, dass die Theorie der materiellen Gegen- 
seitigkeit zur Rechtunsicherheit fuhrt, konnte man vielleicht 
nur als eine bedauernswerte Folge, nicht aber als Wiederle- 
gung derselben ansehen. Ihre Unrichtigkeit ergibt sich 
aber in zwingender Weise aus einem andern vom Reichs- 
gericht iibersehenen Grunde. Es ist bereits darauf 
hinge wiesen worden,dass vor den verschiedenen hohen eng- 
lischen Gerichtshofen verschiedene Regeln gelten. So ist 
vor dem House of Lords jeder Klager zur Sicherheitsleistung 
verpflichtet. Nehmen wir nun an, dass ein in Deutschland 
wohnender Englander, der mit seiner Klage in zwei 
Instanzen abgewiesen ist, beim Reichsgericht Revision 
eingelegt hat. Musste man alsdann den Englander trotz 
des Vorhandenseins eines Wohnsitzes im Inlande der 
Kautionspflicht unterstellen ? Wie ware es ferner bei 
einem Verfahren vor einem D.eutschen Oberlandesgerichte ? 
Musste der deutsohe Richter annehmen, dass dasselbe 
dem englischen Court of Appeal entspricht und z.B., wenn 
der im Inlande wohnhafte Englander zahlungsunfahig und 
die Berufung nach Ansicht des Gerichts vexatorisch und 
unvemiinftig ist, auf Verlangen des Beklagten die Stellung 
einer Sicherheit anordnen ? Oder hatten in diesem Fall die 
fiir das Verfahren vor dem High Court geltenden Regel in 
Anwendung zu kommen? Mit anderen Worten, der 
deutsche Richter hatte, wenn der Beklagte vom Klager 
Sicherheitsleistung verlangt, zunachst zu bestimmen, was 
unter den Ausdriicken "High Court,'* " Conrt of Appeal,'* 
Oder " House of Lords '' auf die deutsche Gerichtsverfassung 
angewendet zu verstehen sei. Dass ihn eine solche 
Entscheidung bei den durchgreifenden Unterschieden 
zwischen der deutschen und englischen Gerichtsverfassung 
nicht zugemutet werden kann, bedarf wohl keiner weiteyen 
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Begrundung. Die sich aus den vorstehenden Betrachtungen 
ergebenden Satze sind folgende : 

1. Die Ansicht des Keichsgerichts, dass § 110 
Abs. 1 C.P.O. das Prinzip der materiellen Gegen- 
seitigkeit aufstellt, ist irrig, muss aber als den gegen- 
wartigen Eechtszustand im allgemeinen beherrschend 
anerkannt werden. 

2. Die vorgedachte Auslegung des Eeichsgerichts 
fiihrt wenigstens im Bezng auf England zu unhalt- 
baren Konsequenzen, beweist also die Keformbediirf- 
tigkeit des §§ 110 Abs. 1 C.P.O. bezw. die Notwen^ 
digkeit der besonderen Eegelung der Frage der 
Auslanderkaution mit England. 

Es ist mir jedoch unmoglich, sofort zu meiner letzten 
Aufgabe, namlich der Einbringung solcher Eeformvorschlage 
iiberzugehen. Es ist bereits gezeigt worden, dass die 
Auslanderkaution, wie immer man sich zu der theoretischen 
Frage ihrer Berechtigung stellen mag, hochstens im 
Verhaltnis solcher Staaten zueinander einen Sinn hat, 
welche die gegenseitige Vollstreckung ihrer Urteile 
verweigem. Es ist deshalb an dieser Stelle die Priifung 
nicht zu vermeiden, ob England und Deutschland die 
gegenseitige Vollstreckung ihrer Urteile zulassen. 

VI. 

Die Frage, ob englische Urteile in Deutschland voU- 
streckbar sind, ist bereits im Jahre 1882 zur Kognition des 
Eeichsgerichts gekommen und von demselben verneint 
worden. 

Vergl. Entscheidung des Eeichsgerichts in Civil- 
sachen Band 7 Seite 406 ff. 

Das Eeichsgericht griindet seine Entscheidung darauf, 
dass nach dem friiheren § 661 C.P.O. auslandische Urtei le 
in Deutschland nur dann vollstreckbar seien, wenn die 
Gegenseitigkeit verbiirgt ist, dass dies aber nach englischem 
Eecht nicht anzunehmen sei, da dieses die Eechtskraft 
auslandischer Urteile nicht prinzipiell anerkenne, zum 
mindesten aber soviele Einreden gegen dieselben zulasse, 
dass dadurch tatsachlich die Gesetzmassigkeit deutscher 
Urteile in Frage gestellt werde. 

Es kann vorlaufig dahingestellt bleiben, ob diese Ent- 
scheidung unter dem alten § 661 C.P.O. richtig war. Sie 
ks^nn jedei^alls heute nicht mehr zu^reffen, nachdem die 
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Civilprozessordnungim § 723 eine neue Fassung erhaltenhat. 
Heute ist namlich die VoUstreckung eines auslandischen 
Urteils dann nicht zulassig, wenn dessen Anerkennung 
ausgeschlossen ist. Die Anerkennung eines auslandischen 
Urteils ist nun unter anderen nach § 326 C.P.O. ausge- 
schlossen, wenn die Gegenseitigkeit nicht verbiirgt ist. 

Fiir die Frage, ob englische Urteile in Deutschland 
voUstreckbar sind, ist deshalb nicht entscheidend, ob 
umgekehrt in England die Zwangsvolistreckung aus deut- 
schen Urteilen stattfindet, sondern es ist lediglish zu priifen, 
ob deutsche Urteile nach englischem Eecht anerkannt 
werden. 

Dass dies aber der Fall ist, kann keinem Zweifel 
unterliegen. 

Die Theorie, dass der englische Eichter ein auslandisches 
Urteil nicht auf seine materielle Eechtsgiiltigkeit nachzu- 
priifen habe, wurde bereits im 17. Jahrhundert von Lord 
Nottingham in Sachen Gold wider Kannham aufgestellt 
und gilt heute nach langem Schwanken als entgjiltig fest- 
gestellt. Dieses Prinzip, dass ein englisches Gericht nicht 
als Berufangsgericht gegen ein auslandisches Gericht sitzen 
will, ist insbesonders von Lord Cockburn, Lord Blackburn 
und Lord PhiUimore in den neueren zum Teil wie das 
Eeichsgericht iibersieht, auch oberstrichterlichen Entschei- 
dungen — 

Castrique v, Behrens, 30 L,J,Q,B, 163 aus dem Jahre, 
1861 ; Castrique v, Imrie, L.B, 4 HX, 414 aus dem 
Jahre, 1870; Messina v. Petrococchino, LM.i P.C. 144 
aus dem Jahre, 1872 — 

ausgesprochen und im Jahre, 1890, im Eechtsfalle Vadala v. 
Laves L.J?. 25 Q,B.D, 306 als unzweifelhaft bestatigt 
worden. 

Selbst wenn deshalb die nach englischem Eecht gegen 
ein auslandisches Urteil zulassigen Emreden so bedeutend 
waren, wie das Eeichsgericht in der vorgedacht^n Entschei- 
dung annimmt, wiirde sich nichts an der Tatsache andern, 
dass das auslandische Urteil als solches in England 
anerkannt wird. 

Dass dieses der Fall ist, ergibt sich zudem noch aus einer 
andern Erwagung. Die Anerkennung eines auslandischen 
Urteils erschopft sich namlich nicht in der Zulassung seiner 
Exekution, sondern aussert sich auch darin, dass der Klager 
welcher in seinem Heimatsstaate mit einem Eechts- 
anspruche abgewiesen ist, und der denselb^^ i^oc}:^ ^ippial 
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im Auslande geltend machen will, die Exceptio Bei ludikatae 
entgegensteht. Dass aber nach dieser Seite hin die Aner- 
kennung auslandischer Urteile in England eine uneinge- 
schrankte ist, steht seit den Entscheidungen — 

Philips V. Hunter, 2 H,Bl. 402 ; Kicardo v. Garcias, 
12 CI <& F. 368; Hamilton v. Dutch East India Co., 
8 Bro. P. 264— 

fest. Aus ihnen ergibt sich, dass die Einrede der Eechts- 
kraft aus einem auslandischen Urteile der aus einem 
inlandischen Urteile vollig gleich steht, dass also gegen 
sie im Wege der Eeplik nicht dieselben Einwendungen 
erhoben werden konnen, die als Einreden gegen den An- 
spruch auf VoUstreckung eines auslandischen Urteils 
zulassig sind. 

Damithin die englischen Gerichte deutsche Urteile 
anerkennen, miissten auch die deutschen Gerichte englische 
Urteile in Gemassheit der eben besprochenen §§ 320, und 
723 C.P.O., in Deutschland voUstrecken. 

Man wurde ubrigens auch zu keinem andem Eesultate 
gelangen, wenn man entgegen der von mir vertretenen 
Ansicht noch heute annahme, dass die Frage ob englische 
Urteile in Deutschland vollstreckbar sind, davon abhangt, 
ob das umgekehrte in England der Fall ist. Es kann 
namlich der Eeichsgerichtlichen Anschauung nicht beige- 
treten werden dass die gegen auslandische Urteile in 
England zulassigen Einreden praktisch so bedeutsam sind, 
dass man von einer Verbiirgung der Gegenseitigkeit der 
VoUstreckung nach englischem Eecht nicht sprechen kann. 
Beriicksichtigt man, die Judikatur und Theorie, so sind die 
Einreden, welche gegen die VoUstreckung eines auslan- 
dischen Urteils in England in Anwendung kommen kon- 
nen, die Folgenden : 

(a) Dass das auslandische Urteil durch Betrug erlangt 
sei; 

(6) dass es auf Irrtum beruhe ; 

(c) dass es von einem, nach englischer Auffassung 

unzustandigen Gerichte erlassen sei ; 

(d) dass es die natiirliche Gerechtigkeit verletze ; 

(e) dass es auf einer Verkennung des internationalen 

Eechts beruhe; 
if) dass es, wie man in England sagt, gegen "pubUc 

law" verstosse. 
Dass von diesen Einreden der einer Verletzung der natiir- 
lichen Gerechtigkeit keine materiell rechtliche und tiberhaupt 
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keine selbstandige Bedeutung beigelegt werden kann, geht 
aus den Entscheidungen Buchanan v. Backer, 9 East 192, 
und Crawley v, Isaacs, 16 l/.T. 529 hervor und wird auch 
vom Reichsgericht selbst anerkannt. Wir brauchen sie 
deshalb hier nicht zu beriicksichtigen. Dasselbe gilt von 
der Einrede, dass das fremde Gericht nicht zustandig 
gewesen sei, da das Reichsgericht zugibt, dass die Tragweite 
dieses Rechtsatzes nicht iiber die Bestimmungen des § 328 
Abs. 1, der die Anerkennung eines, von einem unzustandigen 
au slandischen Gericht erlassenen Urteils versagt, hinausgehe. 
Auch die Einrede, dass die Vollstreckung des auslandischen 
Urteils gegen Public Law verstosse, kann aus unserer 
Betrachtung ausgeschaltet werden, da sie der Restimmung 
des § 328, Abs. 2, Ziffer 4 entspricht, nach der die Aner- 
kennung eines auslandischen Urteiles ausgeschlossen ist, 
wenn sie gegen den Zweck eines deutschen Gesetzes 
verstosst. Schliesslich kann die Einrede des Verstosses 
gegen intemationale Rechtsgrundsatze fiir unsere Betrach- 
tung keine Bedeutung beanspruchen, da sie jetzt in 
ahnlicher Weise durch § 328, Z. 13 C.P.O., in das deutsche 
Recht eingefiihrt ist. 

Dass von den beiden noch librig bleibenden Einreden 
die des Irrtums gegen den Grundsatz verstosst — 

*' An English Court will not sit as a court of appeal 
against a foreign judgment " — 
wird heute in der englischen Rechtsprechung iiberein- 
stimmend angenommen. Es kann deshalb heute gegen 
ein auslandisches Urteil weder eingewendet werden, dass 
es auf einem tatsachlichen, noch dass es auf einem recht- 
lichen Irrtum beruhe. Der Beklagte kann sich nicht 
einmal zur Vermeidung der Zwangs vollstreckung darauf 
berufen, dass das auslandische Gericht das englische Recht 
verkannt habe. Der zwischen Lord Blackburn und Sir 
Phillimore bestchende Streit, ob nicht wenigstens sich 
offensichtlich aus einem Urteile ergebende Irrtiimer einre- 
deweise geltend gemacht werden konnen, bedarf hier 
Beriicksichtigung, da selbst nach deutschem Recht offen- 
bare Unrichtigkeiten, welche in einem Urteile vorkommen, 
vom Gericht jederzeit berichtigt werden konnen. (319 
Abs. IC.P.O.) 

Es fragt sich deshalb lediglich noch, ob man aus der 
zweiten blossen Tatsache, dass nach englischem Recht 
die Einrede existiert, dass das auslandische Urteil durch 
betriigerische Machinationen des Klagers oder Richters 
erreiobt sei, dieselben Folgen wie das Reichsgericht zichen, 
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nnd annehmen kann, dass diese Einrede die VoUstreckung 
deutscher Urteile in England wesentlich gefahrdet. 

Dies ist zu vemeinen. Es ist im englischen Kechte 
nnbestritten, dass die Einrede des Betruges nicht nur gegen 
die VoUstreckung auslandischer, sondem auch gegen die 
inlandischer Urteile statthaft ist. Teilte man also die 
Anschauung des Beichsgerichts, so miisste man behaupten, 
dass durch die Zulassung der Einrede des Betruges die eng- 
lischen Gerichte auch die VoUstreckung ihrer eigenen 
Urteile wesentlich in Frage ziehen, 

Man konnte ubrigens dieser Einrede des Betruges nicht 
die vom Eeichsgericht behauptete Bedeutung beimessen, 
ohne sich mit einer neueren reichsgerichtlichen Ent- 
scheidung, namlich der vom 14 Oktober, 1905 (Entscheid- 
ungen des Eeichsgerichts Bd. 61 S. 359), in Widerspruch 
zu setzen. Dort wird namlich ausgefuhrt, daiss selbst 
deutschen UrteUen gegeniiber die Wirkung der Eechtskraft 
dann cessieren muss, wenn sie bewusst rechtswidrig zu dem 
Zweck herbeigefuhrt ist, dem, was nicht recht ist, den 
Stempel des Eechtes zu geben. In dem in Frage kom- 
menden Falle hatte der Klager die kriegerischen Verwickel- 
ungen in Slidafrika dazu benutzt, um eine dort wohnhafte 
Person im Wege der offentlichen Zustellung zu verklagen, 
und hat ein rechtskraftiges Urteil gegen sie erwirkt. Die 
VoUstreckung aus diesem Urteile wurde abgelehnt, da es 
durch Betrug erlangt sei. Ist demnach heute in Deutsch- 
land selbst gegen ein einheimisches Urteil unter Umstanden 
die Einrede des Betruges gestattet, so kann unmoglich aus 
der Tatsache ihrer Zulassigkeit in England der Schluss 
gezogen werden, dass dort die VoUstreckung deutscher 
Urteile nicht verbiirgt ist. 

VII. 

Aus den vorstehenden Betrachtungen lassen sich f olgende 
Satze herleiten : « 

1. Das Institut der Auslanderkaution entspricht 
unserem modernen Eechtsbewusstsein nicht mehr 
und ist aueh logisch ungerechtfertigt. Es ist deshalb 
schon aus prinzipiellen Griinden erwlinscht, dass 
England und Deutschland die Auslanderkaution durch 
gegenseitige Uebereinkunft abschaffen. 

2. Nach richtiger Ansicht sind die deutschen 
Urteile in England voUstreckbar ; selbst wenn die 
Anschauung des deutschen Eeichsgerichts richtig ist, 
dass hinsichtUch der VoUstreckung auslandischer 
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Urteile in England die Gegenseitigkeit nicht verbiir^ 
ist, wird bei der iiberwiegenden Anzahl der Falle die 
Vollstreckung aus einem deutschen Urteil dort zuge- 
lassen sein. Von deutscher Seite konnen deshalb 
gegen einen mit England zur Abschaffung der. Auslan- 
derkaution abzuscbliessenden Vertrag keine Bedenken 
geltend gemacht werden. 

3. Solche Bedenken konnten aber von England 
geltend gemacht werden, da nach der, wenn auch 
irrtiimlichen Anschauung des deutschen Reichsgerichts, 
englische Urteile in Deutschland nicht vollstreckt 
werden. 

4. Es empfiehlt sich deshalb, in dem mit England 
abzuschliessenden Vertrage zugleich mit der Abschaf- 
fung der Auslanderkaution die Verbiirgung der 
gegenseitigen Vollstreckung der Urteile beider Staaten 
auszusprechen. Eine solche Bestimmung ware um 
so unbedenklicher, da sie dem nach richtiger Ansicht 
schon heute geltenden Rechtszustande entspricht. 

Ich kann deshalb nur mit der Hoffnung schliessen, dass 
meine Ausfiihrungen, dazu beitragen mogen, einen solchen 
Vertrag in absehbarer Zeit herbeizufiihren. Die darin 
auszusprechende Gleichstellung der Angehorigen beider 
Staaten und die in ihm festzusetzende Anerkennung der 
gegenseitigen Urfceile wtirde ausser seiner juristischen und 
wirtschaftlichen Bedeutung auch den Erfolg haben, die 
gegenseitigen Beziehungen zweier grossen stammesver- 
wandten, sich liebenden und achtenden Nationen noch 
inniger zu gestalten. 

Dr. SlEGFEIBD GOLDSCHMIDT, 

Bechtsanwalt. 

Ich werde mir gestatten, diese Folgerungen noch einmal 
in engUscher Sprache zu wiederholen, da ich nicht sicher 
bin, ob sie in dieser Knappheit von meinen englischen 
Zuhorem verstanden werden. 

The following is the English summary alluded to : — 

Summary of the Paper by Dr. Siegfried Goldsohmidt, 
Advocate, on Security for Costs. 

I. 

Contrary to private law, rights as respects procedure are, 
conformably to the nature of the matter, confined to the 
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limits of the territory in question. The rights and duties of 
litigaaits are on principle affected only by the lex fori, with- 
out respect to their nationality. This principle, however, is 
not strictly adhered to — to the prejudice of foreigners. An 
almost general exception to this rule is to be found in the 
security for costs demanded of foreign plaintiffs. 

II. 

The obligation of finding security for costs on the part of 
the foreign plaintiff is probably derived from the Germanic 
Laws, and from there found its way into the various law 
systems of other countries. The leading motive of all these 
legislations is the idea that in a lawsuit brought by a foreign 
litigant the defendant is at a special disadvantage, owing to 
the foreigner's being able to avoid the enforcement of the 
foreign judgment, the execution of which is but seldom 
guaranteed. 

III. 

This consideration, however, would hardly justify the 
measure in question. Quite apart from the fact of such an 
unequal treatment of subjects of the country and foreigners 
being opposed to our modem sense of justice, the cautio 
judicatum solvi ought to be abolished as illogical. The 
bringing of an action may do considerable harm to the defen- 
dant, even should the plaintiff be a subject of the country, 
either through his being insolvent or through himself 
or his fortune being abroad. The merely practical consider- 
ation that every foreigner is naturally disinclined to bring an 
action in a foreign country, and that the obligation to find 
security for costs' will often prove the decisive psychological 
moment to induce him to abandon the light for his rights, 
is another point in favour of the abolition of the cautio 
judicatum solvi. 

IV. 

Accordingly, the security for costs by foreigners has been 
frequently attacked in writing and has been abolished by 
various States, i«., by Italy, Portugal, the Independent 
Congo State, Egypt, Denmark, and Norway. In all other 
States we find the obligation of security for costs in one 
form or other. The Hague Convention of 1896 has, however, 
abolished this obligation with respect to the States belonging 
to the Convention, i.e., most European States. As England 



( 208 ) 

does not belong to the Convention and has not come to any 
separate treaties regarding this subject, the question of the 
security for costs of an Englishman in Germany or of a 
Grerman in England is purely a matter to be decided by the 
laws of the respective countries. 



In England there are different rules for the procedure 
before the different courts. If we except cases tried before 
the House of Lords, the residence of the plaintiff abroad, 
not his quality as a foreigner, determines his obligation to 
find security for costs. 

German Law recognises two kinds of securities : one 
in favour of the defendant, the other in favour of the court, 
to guarantee the fees due. This refers to every foreigner, 
whether domiciled in Germany or abroad. There are certain 
exceptions to this rule : the foreigner in Germany, in 
particular, is exempt from finding security for costs, should 
a German, in the same case, be exempt from this necessity 
in the country to which the foreigner belongs. German 
law therefore regards the existence of reciprocity as a reason 
for exemption from security for costs. 

Opinions are divided as to whether we are to assume 
reciprocity, when the foreign State demands no security 
from the foreign plaintiff in his quality as foreigner, or if we 
can only assume reciprocity when a German in a parallel 
case is altogether exempt from every obhgation, even from 
such as devolves upon the actual subject oi the foreign 
country. The Imperial Supreme Court takes the latter 
standpoint, and decrees the payment of security by an 
Englishman in Germany to be .dependent on what a 
German would have to do in England in the parallel 
case. It is open to question if so close an acquaintance 
with foreign law can be required of German litigants, or 
German judges : for owing to the striking differences 
between the German and English legal constitutions it 
will be almost impossible to decide under what conditions 
a parallel case may be said to exist. In particular it 
would not be an easy matter for the German judge to 
decide which of the different rules in use before the 
different English courts should be applied. The aforesaid 
opinion of the Imperial Supreme Court (which is generally 
decisive for the existing state of law) leads therefore, as 
far as England is concerned, to untenable consequences, 
and proves the necessity for some definite arrangement 
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with England being come to. Such a treaty would pre- 
suppose an inquiry into whether Germany and England 
respectively enforce the judgments given. 

VI. 

In 1882 the Imperial Supreme Court ruled that English 
judgments are not to be enforced in Germany. It alleges 
as the motive for its decision, that foreign judgments are only 
enforceable in Germany if reciprocity be guaranteed, and 
asserts that this is not the case in England. It is impossible 
to recognise this opinion of the Imperial Supreme Court as 
correct ; for it is a fundamental principle of English Law to 
recognise foreign judgments, and the pleas admissible in 
England against foreign judgments are not so weighty as to 
justify the assertion that reciprocity in the execution of 
foreign judgments is not guaranteed in England. Almost 
all these pleas are familiar in similar forms to German Law. 
This even refers to the defence of fraud, which, according to 
a recent decision of the Imperial Supreme Court, can even 
be raised against a judgment in Germany. 

VII. 

It may therefore be taken for granted that the mutual 
enforcement of judgments is guaranteed both in Germany 
and England. This might therefore, without scruple, be 
embodied in a treaty between the two countries. As by 
this treaty every reason for the obligation of a security 
for costs by foreigners disappears, the payment of such 
securities might be abolished in the same treaty. 

VoRSiTZENDER GiERKE : Wird trotz der vorgeriickten Zeit 
eine Diskussion iiber die Frage noch gewiinscht ? 

Sir WiLLUM Kennedy: I should like, if I may, out of 
respect to the reader of the Paper, to say a word or two, if I 
am quite sure that I follow his ideas correctly. In England, 
as he truly says, we do recognize foreign judgments. They 
can be sued upon in England, proved in the usual way, 
and if they are proved in the usual way, the successful 
plaintiff in Germany will get his remedy against the defen- 
dant in England. That is quite clear. What I do not quite 
follow is why, because that is so, there should be what is 

14 
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called the obligation of an application for security for costs. 
The security for costs I think we generally feel is necessary 
in all cases — (speaking as a matter of principle) — in which a 
man who sues and fails will practically be able to defy the 
other party, and prevent him from being indemnified by 
reason of his position. In our own country we apply it in a 
certain class of actions ; and a man, though an Englishman, 
and a resident, if he brings an action, may be compelled to 
give security for costs. For instance, where he brings an 
action for tort, and it is proved by proper evidence, by the 
defendant, that he has no means, then security for costs is 
practically given in this way : that the action is remitted to 
the County Court, where the transaction can be investigated 
more cheaply without ordering actual security for costs. I 
presume the only rule, either in Germany or in England, 
which exists as regards costs is based on this principle : that 
it will be very difficult for the other party, if the plaintiff 
should fail in the action, to get from him indemnity as 
regards costs. Is there anything inequitable or unfair in a 
man who puts another to the great cost of an action, being 
obliged, if he goes to sue at a distance, and under another 
jurisdiction, to give security for costs, unless he happens to 
be a resident in the country ? If a foreigner is resident in 
England he has not to give security ; but if resident abroad, 
or if an Englishman is resident abroad, he may be called 
on to give security for costs. It is a question entirely of 
doing what is fair, and the ground appears to us generally to 
consist of this, that you have no right to put another man to 
the expense of an unsuccessful action, if you are not in a 
position yourself to indemnify him. When you go to a 
foreign country to sue him, however much reciprocity there 
may be in the registration of judgments, you put him to the 
further expense of trying to get judgment against you for 
costs. That is where, with great respect, I do not follow the 
argument on what you may call equity or fairness in the 
matter. It appears to me that the unfairness would be in 
letting a man sue another in a foreign country without 
security, when he is exposing the other party, if the other 
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party succeeds, as he may do, to the certainty of having to 
spend money, not only in defending the action, but in going 
to a foreign country to enforce the claim for costs against 
him. Ought not he to give security against such a loss ? I 
have never known myself, as far as these cases have come 
before me, a case in which there is any hardship. If a man 
sues from abroad, it is generally on a mercantile contract. A 
comparatively small sum is asked as security. The money is 
not obliged to be paid into Court, but a bond is given with 
proper security ; and it seems to me that there is a duty due 
to the man sued, whether in Germany or England. Sup- 
posing the Englishman abroad was suing the German here, 
or he wanted to get costs against him, he has to go to the 
Courts and incur the expense ; but it seems to me, when you 
look at what is fair, yon cannot leave out of sight the in- 
terests of the defendant. (Applause.) 

Dr. Erno Wittmann (Docteur en droit, Avocat, Budapest) 
then read the following Paper : — 

CONFLIT DES LOIS CONCEENANT LA NATI0NALIT1&. 

La loi de revolution est, d'apres Spencer, Tint^gration 
et la diff6renciation de la matiere. La matiere d'abord 
simple et incoherente devient par suite de revolution com- 
pos^e et coherente. 

Appliqu6e a T^tude de Tavenir de la society humaine, 
cette loi nous apprend que les liens r6unissant les diflf^rents 
Etats deviendront de jour en jour plus etroits, et qu'a une 
certaine 6poque une soci6te humaine unique, form6e d'Etats 
diff6rents, prendra la place des groupes actuellement libres et 
independants. 

Est-ce done vrai que Thumanit^ formera une soci6t6 
unique? Est-ce done vrai que cette soci6t6 unique se d6- 
composera en petits groupes ? Qui pourrait Taffirmer de nos 
jours? Un fait est pourtant bien certain: c*est que Thumanit^ 
s*integre et les liens qui rattachent les Etats diff^rents 
deviennent de plus en plus 6troits et intensifs. 

Cette puissante integration, r6sultat du d^veloppement de 
rindustrie, du commerce, et des moyens de communication, 
qui se d6roule devant nos yeux, a une grande influence sur 
revolution des droits des Etats. Les frontieres n*ont plus 
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d'influence aujourd'hui sur raction des diflf6rents individus. 
Cons^quemment la solidarity augmente, r^conomie nationale 
des diff^rents Etats s'unifie et de ce chef les droits des dif- 
ferents Etats s'uniformisent. Nous sommes done bien en 
droit d^esp^rer que dans un avenir bien prochain Thumanite 
ne fera qu'une soci6t6, n'ayant qu'un seul droit, fix6 par 
rhumanit^, seule souveraine. 

Mais ne nous 6loignons pas trop dans Tavenir ineonnu. 
De nos jours, il est incontestable que chaque. Etat est souverain 
et fixe lui-meme son droit sans prendre en consideration la 
volont6 de TEtat voisin. Actuellement de meme qu'autrefois, 
les jurisconsultes peuvent affirmer que cette souverainet6 des 
diff^rents Etats est illimit^e. 

Mais ce principe a perdu un peu de son ancienne rigueur. 
Nos jurisconsultes, en effet, tout en proclamant illimit^e la 
souverainet6 de TEtat, admettent que cette souverainete 
l^gislatrice se cree elle-meme certaines limites. En d'autres 
termes, cette souverainete doit fixer T^tendue territoriale de sa 
volenti (loi). Mais si le tribunal est saisi d'affaires qui ne 
peuvent entrer dans le cadre de cette ^tendue, il y a lieu de 
determiner quelles autres volont6s cette souverainete pourra 
6ventuellement faire ex^cuter par sa puissance. L'Etat fait 
done, nous le voyons maintenant, souvent ex6cuter sur son 
propre terrain et par ses propres tribunaux la volonte d'une 
autre puissance souveraine. 

Je veux parler des cas dans lesquels les tribunaux in- 
digenes, saisis par les affaires des etrangers, n'appliquent pas 
leur lex fori mais le droit stranger. L'Etat moderne ne pent 
plus ignorer qu'il y a d'autres Etats en dehors de lui, de 
meme que le droit moderne ne pent plus ignorer qu'il y a 
d'autres droits en dehors de lui. Ce droit ne veut pas done 
que le meme fait soit jug6 differemment, dans les divers Etats, 
et pour cela fixe de quelle maniere il faut r6partir la puissance 
legislatrice totale entre les differents Etats pour les divers 
problemes de droit qui se pr6sentent. 

Ce travail 6tant fait par chacun des Etats a part et chacun 
de ces Etats se fixant les limites de sa souverainete, en 
s'appuyant sur d'autres principes, il en r6sulte des collisions. 
Pour les eviter, il est a d^sirer que, par des conventions inter- 
nationales, s'appuyant sur les memos principes, les Etats 
r6partissent eux-memes cette souverainete entr'eux. Or, 
pour cela, il est indispensable que la science du droit inter- 
national priv6 se developpe et fixe les principes dont les 
conventions mentionn6es doivent s'inspirer. La science du 
droit international priv6 de nos jours s'occupe plutot des 
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questions partielles et neglige presque completement les 
principes fondamentaux. 

11 en r^sulte que dans certaines matieres les Etats ont des 
principes de droit international priv6 et dans d'autres n'en 
ont point. Ainsi dans la question du mariage, par exemple, 
chaque Etat a des regies stipulant d'apres quelles lois il faut 
juger les diff6rentes sortes de mariage respectivement, quel 
Etat est competent dans tel ou tel mariage. 

En d'autres termes si n est le nombre des legislateurs 
et si X celui des mariages, ces regies d^ferminent d'apres 
quels principes il faut r^partir ces x manages entre ces n 
I6gislateurs. De nos jours chaque Etat fait 86par6ment cette 
repartition de la souverainet^ pour les affaires concernant 
le mariage. Mais ces regies tendent sans doute a s'inter- 
nationaliser et nous pouvons constater une Evolution, tendant 
a Tunification des principes qui reglent les conflits de lois en 
matiere de mariage. 

II n'en est pas de meme si nous examinons la question des 
nationalites. Presque tons les Etats manquent de principes 
qui reglent les conflits de lois en matiere de nationality. 

Si un tribunal doit juger une affaire de divorce il doit 
savoir en premier lieu quel pays ou plutot le droit de quel 
pays est competent dans la question. Les indications n^ces- 
saires pour la resolution de cette question sont justement 
donn6es par le droit international priv6. 

Par contre s'il s'agit d'une question d'all6geance, sans 
chercher pr^alablement quel pays est competent dans la 
matiere, le tribunal applique sa loi nationale et ce n'est que 
lorsqu'il n'obtient ainsi aucun r6sultat, qu'il applique le droit 
stranger. Mais s'il y a plusieurs droits strangers qu'on pent 
appliquer, le droit international priv6 ne nous dit point lequel 
il faut choisir. 

Vous vous rappelez certainement Taffaire de la princesse 
de Bauffremont. La princesse 6tait consid6r6e en France 
fran9aise alors meme qu'elle s'6tait fait naturaliser allemande 
par les autorit^s du duche de Saxe-Altenbourg. En France, 
les tribunaux la jugeaient fran9aise parce que comme femme 
86par6e de corps de son mari elle n*avait pas, d'apres eux, 
le droit de se faire naturaliser ailleurs sans Tautorisation 
pr6alable de son mari. Au contraire en AUemagne, elle 
6tait allemande parce que d'apres le droit allemand elle 
6tait naturalis^e valablement. En jugeant son cas, chacun 
des deux Etats n'avait pris en consideration que sa propre 
loi de telle sorte qu'a la fin elle 6tait frangaise en France 
et allemande en AUemagne. Dans un troisieme Etat, en 
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Belgique, la question 6tait de savoir de quelle nationality est 
la princesse ; les tribunaux la jugerent allemande. Le 
tribunal de Oharleroi motivait son jugement du 3 Janvier 
1888 de la maniere suivante : — 

"La naturalisation, conf6r6e a la d^fenderesse par le 
duch6 de Saxe-Altenbourg est un acte de Tautorit^ souveraine 
de ce pays. Selon les principes du droit public, aucun 
pouvoir, en dehors de cette autorit^, ne peut ici en discuter 
la validity, ni en modifier les effets. Le duch6 de Saxe- 
Altenbourg 6tait seul competent pour decider si la defende- 
resse r^unissait les conditions pour que sa demande de 
naturalisation lui fut octroy^e. Si cette autorit6 souveraine 
n'a pas exig^ a cette fin le consentement de son mari, c'est 
qu'elle a jug6 que cette formality n'^tait pas n6cessaire. 
Le pouvoir judiciaire, pas plus en France qu'ailleurs, n'a 
quality pour controler cette procedure 6manant de Tautorit^ 
d'un pays stranger. L'opinion contraire, admettant la revision 
des actes d*un autre Gouvernement, consacrerait un systeme 
qui violerait tons les principes du droit des gens. Cet acte 
de naturalisation, qui est a Tabri de toute contestation, a 
change la nationality de la d^fenderesse et a, en consequence, 
modifie son statut personnel qui, de fran9ais qu'il 6tait, est 
devenu allemand." 

Ce jugement se base sur la doctrine du c61ebre professeur 
Bluntschli, qui declare qu'aucun Etat stranger, pas plus celui 
auquel appartenait precMemment le naturalist qu'un autre, 
n'a le droit de declarer la naturalisation accord^e comma 
nulle et de nul effet. M. le professeur Weiss de TUniversite 
de Paris a refute cette doctrine en all6guant que : ** Tout 
changement de patrie en donnant a T^tranger un statut 
personnel nouveau exerce une influence considerable sur ses 
rapports de droit priv6 ; il est done inexact de dire qu'il 
releve exclusivement du droit public. Et puis, s'il est vrai 
que I'Etat qui s'agrege un citoyen est maitre de determiner 
les conditions de son admission, il ne nous est pas permis 
d'oublier que cette admission suppose une denationalisation, 
qui lui est, ce que la cause est a Teffet. Pour que I'etranger 
puisse acquerir, aii regard du pays qu'il deiaisse, une 
nationalite autre que celle que lui a donne sa naissance, 
il faut qu'il ait rompu tons les liens d'allegeance qui le 
rattachaient a sa patrie d'origine, et c'est la legislation de 
cette patrie qui seule a qualite pour indiquer les conditions 
auxquelles la rupture sera definitivement consommee." 

On voit done que le tribunal beige aurait egalement pu 
rendre un arret contraire et declarer la princesse franfaise eu 
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all^guant que chaque Etat fixe souverainement les conditions 
de la d^naturalisation. Les tribunaux beiges auraient cer- 
tainement accepts ces motifs si la princesse avait 6te beige et 
si elle s'^tait faite naturaliser ailleurs, sans avoir satisfait 
prealablement les dispositions conoernant la denaturalisation 
en Belgique. Dans ce cas les- tribunaux beiges se seraient 
content6s de consulter les lois beiges et les arrets pr6c6dents 
et auraient d6clar6 la princesse beige. Us auraient rendu 
cette sentence alors meme que la ''naturalisation est un acte 
de I'autorit^ souveraine du pays naturalisant " et que la 
validity et les eflfets de cette naturalisation "ne peuvent 
etre discutes en dehors de cette autorit6." Le tribunal de 
Charleroi n'a rendu cet arret que parce qu'il a voulu le 
rendre, mais il n'y a aucun principe de droit international 
priv6 qui le motive. 

On pent done remarquer que dans les conflits des lois con- 
cernant la nationality, les Etats interess^s regardent seule- 
ment leurs propres lois et que les Etats strangers n'ont point 
de regies qui fixent quelle loi doit etre cboisie alors que 
plusieurs peuvent etre appliqu6es. Le droit international 
priv6 manque absolument de principes qui statuent de quelle 
maniere il faut r^partir la souverainet^ entre les differents 
l^gislateurs alors qu'il s'agit des lois concernant la nationality. 
En dernier lieu, je rappellerai les arrets, qui montrent qu'en 
certains cas, les individus ayant deux nationalit^s et le tribunal 
n'ayant pas pu ^tablir sa loi nationale, le juge fut contraint 
de recourir a la lex domicili au lieu de prendre en considera- 
tion sa loi de la nationality. Ainsi dans Tarret du 19 f^vrier 
1906 du Tribunal civil de Nice nous lisons que: **Attendu 
que si d'une part, comme le pr^tendent les demandeurs, la de 
cujus n'a cess6 d'etre am^ricaine en vertu de la common 
law qui r^gissait la condition des sujets am6ricains a T^poque 
du mariage et qui ne serait pas express^ment abolie ; et, si, 
d'autre que, au point de vue des lois russes, devenue russe 
par son mariage, la de cujus n'a pu perdre cette nationality 
une fois acquise, il y aurait conflit de lois, et il appartiendrait, 
dans ce cas, au tribunal de proceder a la devolution des 
biens, comme au cas de nationality incertaine, suivant la loi 
du domicile." 

Nous trouvons le meme raisonnement dans un grand 
nombre d'arrets des autres tribunaux fran9ais aussi bien que 
dans ceux des tribunaux d'autres pays. Le droit international 
prive n'ayant pas de principes qui fixent quelle loi doit etre 
appliqu6e alors que plusieurs peuvent etre prises en con- 
sideration, cbaque fois qu'il a a juger des individus, ayant 
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deux nationalit^s, le tribunal doit proc6der, comme s'il 
s'agissait de ceux, qui n'en ont aucune. 

Mais si nous examinons la question de plus pres nous 
voyons que si les tribunaux n'ont pas de principes sp6ciaux 
pour r6gler les conflits des lois concernant la nationality, 
ils ont des principes g6n6raux qui permettent de r^soudre 
ces problemes. Les regies du droit international priv6 nous 
indiquent quel pays ou plutot le droit de quel pays nous 
devons appliquer alors que nous avons a juger un fait juri- 
dique ou un autre acte. Ces regies nous montrent 6gale- 
ment la loi qui fixe les consequences d*un fait juridique 
ou d'un autre acte. Elles nous montrent par exemple quelles 
lois reglent les conditions intrinseques du mariage et quelles 
lois fixent les effets du mariage quant au rapport personnel. 
Le droit international priv6 indique aussi quelles lois il faut 
appliquer pour determiner la capacity des personnes en 
general ; ces lois fixent d'ailleurs a leur tour la capacite des 
personnes alors qu'il s*agit d'actes de mariage ou de tout 
autre contrat. L'acquisition ou la perte de la nationality est 
la consequence d'un acte de volonte ou d'un fait juridique, en 
d*autres termes on acquiert ou on perd la nationality ipso 
facto ou bien par suite de la volonte. 

Nous avons vu que le droit international prive nous 
indique les lois applicables aux efifets des actes juridiques. 
L'acquisition ou perte de la nationality pouvant justement 
etre la suite d'un acte juridique, du mariage par exemple, 
tombera n^cessairement sous le pouvoir de ces lois. Ainsi 
pour savoir la nationalite d*une femme qui a Spouse un 
etranger nous devrons consulter les lois qui nous ont deja 
servi pour rechercher les efifets personnels du mariage, c'est-a- 
dire, la loi nationale du mari au moment du mariage. 

Prenons un autre exemple. Un allemand a une liaison 
avec une citoyenne fran9aise. Un enfant resulte de cette 
liaison. La mere reconnait Tenfant dans Tacte de naissance 
(Code civil, § 334 et 62) et quelques ann^es plus tard le pere 
legitime son enfant selon les lois allemandes. (B. G. B. 1723 
et suiv.) II Skagit de savoir, quelle est la nationalite de 
Tenfant ou, pour etre plus precis, si la nationalite de Tenfant 
a change par suite de la legitimation selon la loi allemande. 
Le § 4 de la loi sur la nationalite (en AUemagne) du ler juin 
1870 est tenu dans les termes suivants : 

Si le pere d'un enfant illegitime est allemand et si sa 
mere n'a pas la meme nationalite, Tenfant acquiert la 
nationalite de son pere, apres legitimation conforme a la loi. 

Selon cette disposition Tenfant sera consideree allemand 
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en Allemagne; c'est bien conforme au § 22 du E. G. zum 
B. G. B., d*apres lequel la legitimation et toutes les con- 
sequences de la legitimation sont regies par la loi allemande, 
si le pere qui legitime Tenfant est allemand. 

Au contraire, en France, Tenfant sera consider^ franfais, 
en vertu du § 8 du Code civil (respectivement de la loi 
du 26 juin 1889 modifiant le Code civil) qui dit dans son 
2® alin6a: " L'enfant naturel dont la filiation est etablie 
pendant la minorite par reconnaissance ou par jugement, 
suit la nationality de celui des parents a regard duquel la 
preuve a d'abord et6 faite." 

L'enfant sera consider^ fran9ais parce que sa filiation 
maternelle a 6t6 etablie avant sa filiation paternelle. 

Sans doute, si les tribunaux fran9ais avaient a 6tablir les 
consequences de cette legitimation, par exemple, si Tenfant 
pent porter le nom de son pere, ils devraient appliquer la loi 
nationale du pere legitime. Dans notre exemple il s'agit 
aussi d'une consequence de la legitimation, notamment si 
Tenfant acquiert une nouvelle nationalite par la legitimation. 
Pourtant, quoique toutes les consequences de la legitimation 
tombent sous le pouvoir de la loi nationale du pere, comme 
nous venons de Texpliquer, les tribunaux n'appliqueront 
pas cette loi, c'est-a-dire dans Tespece qui nous occupe la 
loi allemande. lis prendront cette fois en consideration la 
loi fran9aise. 

II en est de meme si, un anglais epousant une fran9aise, 
il s'agit de savoir si les enfants nes avant le mariage, en 
France, seront legitimes ou non. 

II faudra appliquer selon les regies du droit international 
prive la loi nationale du pere, c'est-a-dire la loi anglaise. 

On devra dire que les enfants ne sont pas legitimes, la loi 
anglaise ne connaissant pas la legitimation par mariage sub- 
sequent. 

Dans des cas pareils le tribunal fran9ais a deja maintes 
fois decide de ne pas appliquer la loi indiquee par le droit 
international prive, mais sa lex fori selon laquelle les enfants 
son legitimes par le mariage subsequent. Ces motifs sont 
tres clairement exposes par I'arret du Mars 1886 du tribunal 
de Bouen, qui dit : 

"En droit il est sans utilite de rechercher si la loi 
anglaise interdit la legitimation des enfants par mariage 
subsequent, il est egalement sans interet de demontrer dans 
Tespece si le statut personnel de Tetranger le suit sur le 
territoire de la Eepublique fran9ai8e; en considerant ces 
points, comme admis, ils seraient indifferents a la solution du 
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d6bat puisque le statut personnel ne pent etre appliqu6 en 
France a un stranger qu'a la condition formelle que cette 
application soit compatible avec les principes de I'ordre 
public etabli en France. La legitimation d^enfant fran^ais 
par mariage subsequent des pere et mere est en France 
d'ordre public ; il importe peu qu'il en soit ailleurs diflF6rem- 
ment. En France et en pareille matiere c'est la loi fran^aise 
qui pr6vaut, elle est souveraine sur le territoire et doit seule y 
recevoir son application. Aucune loi etrangere, alors que 
I'ordre public est int^resse, ne pent tenir en echec les 
dispositions de notre droit civil.'* 

Les memes motifs seront all6gues, quand le tribunal 
frangais d^clarera sujet fran9ais Tenfant qui a 6t6 reconnu 
d'abord par sa mere fran9aise et legitime ensuite par son 
pere allemand. Le tribunal fran9ais dira que la loi con- 
cernant la nationalite etant de I'ordre public, est souveraine 
sur le territoire et doit par suite seule y recevoir son 
application. 

Les autres tribunaux auraient decide de la meme maniere, 
la question des lois sur la nationalite etant partout de I'ordre 
public. 

Dans son excellente etude sur les dispositions d'ordre 
public M. Bartin, professeur de I'Universite de Lyon, fixe les 
limites qui renferment la notion de I'ordre public. 

Une de ces limites se traduit de la maniere suivante: 
" Quand le juge d'un pays, saisi d'un rapport de droit auquel 
il devrait normalement appliquer la loi etrangere, ecarte cette 
loi pour des raisons d'ordre public international et lui sub- 
stitue les dispositions correspondantes de la sienne propre, 
cette substitution n'a de valeur que sur le territoire de I'Etat 
au nom duquel il rend la justice. Sur le territoire d'un 
autre Etat, pour le juge d'un autre Etat la loi normalement 
competente pourra tres bien reprendre son empire, a supposer 
que le rapport de droit litigieux se trouve de nouveau soumis, 
sous une forme quelconque, au juge de ce nouvel Etat." De 
ces regies on pent conclure que si le tribunal fran9ais, guide 
par I'ordre public, applique son propre droit alors qull aurait 
du pent etre appliquer la loi allemande ou anglaise, les 
autres Etats ne doivent pas suivre les memes regies mais 
peuvent appliquer la loi normalement competente. Si le 
tribunal hongrois avait par exemple a decider, si un enfant 
illegitime reconnu d'abord par sa mere fran9aise et legitime 
plus tard par son pere allemand, est francais ou allemand, 
il devrait appliquer la loi normalement competente, cette 
affaire n'etant pas de I'ordre public en Hongrie. La loi 
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normalement comp^tente etant la loi nationals du pere, le 
tribunal d^clarera I'enfant allemand. 

Certains ^crivains, comme M. Weiss, pr^tendent que la 
loi normalement comp^tente pour la legitimation et lea suites 
de la legitimation, est la loi nationals de Tenfant. Si les 
tribunaux hongrois acceptent ce point de vue, ils devront 
s'exprimer que T enfant legitime reste citoyen fran9ais. Mais 
ma tache n'est pas de fixer la loi comp6tente ; je veux 
uniquement montrer que, pour savoir si la nationality change 
ou non par suite de la legitimation, nous devons prendre en 
consideration la loi qui r6git les autres consequences de la 
legitimation. Je dois pourtant vous faire remarquer que si 
Tordre public de PE tat est interesse le juge pent ^carter la loi 
competente et mettre en application sa lex fori. 

Jusqu'a present nous avons parle seulement des cas dans 
lesquels le cbangement de nationalite s'est produit ij^so facto 
et n'a pas ete reconnu par I'Etat originaire. Oe n'est pas ma 
tache de discuter tous les cas de I'espece qui peuvent se 
presenter ; je parlerai maintenant plutot des autres cas, dans 
lesquels le changement de nationalite ne se produit pas ipso 
facto mais par suite d'un acte de volonte, qui n'est pourtant 
pas reconnu dans TEtat originaire. Tel serait le cas d'un 
citoyen turc que aurait change sa nationalite et n'aurait 
pas demande prealablement Tautorisation du Sultan. Les 
autorites turques ne reconnaitront jamais ce changement de 
nationalite. 

Dans son livre sur les principes du droit international 
prive M. Pillet parle aussi de ces cas. L'eminent auteur 
distingue les confiits de lois des effets internationaux des 
droits acquis en disant : 

** II faut insister sur ce point que les questions relatives a 
Teflfet international des droits acquis sont entierement inde- 
pendantes des confiits que les rapports des droits peuvent sus- 
citer et existeront meme parfois dans des hypotheses ou il n*y 
a jamais eu et ou il n'y aura jamais trace de conflit. Deux 
persoiines se marient dans le pays auquel elles apartiennent 
comme sujettes et dans lequel elles ont a la fois leur domicile, 
leur residence, et tous leurs interets pecuniaires. Voila, certes 
une union de caractere strictement interieur et a I'occasion de 
laquelle aucun doute ne saurait surgir quant a la loi a 
appliquer, aucun conflit par consequent. Est-ce a dire que ce 
mariage ne soulevera jamais de question internationale ? 
Nullement ; il suffit que ces epoux se transportent a Tetranger 
pour que la reconnaissance de leur qualite de gens maries 
puisse rencontrer des obstacles. L'6poux est un pretre catho- 
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lique, par exemple, et dans le pays ou les conjoints se sont 
transport's la legislation ne permet pas aux pretres catho- 
liques de contractor un mariage valable. Le juge devra-t-il 
cependant attribuer a cet epoux le b6n6fice de sa quality ? II 
ne pent pas etre question ici, remarquons le encore une fois, 
de contester la validity de ce mariage : au moment ou il a 6t6 
cel6br6 les prescriptions de la lex fori ne lui 6taient 
certainement pas applicables, elles n'existaient pas quant a 
lui. II s'agit de savoir si ce mariage, incontestablement 
r6gulier a son origine, aura son eflfet dans un pays stranger, et 
si les epoux seront admis a s'y pr6valoir du droit qu'ils ont 
acquis." 

On voit done que d'apres Pillet, savoir si un mariage est 
valablement contracts et savoir s*il pent avoir des effets sur le 
territoire sont deux questions entierement different s. Fartant 
d*ici, il arrive a cette conclusion qu*a part quelques exceptions 
**les droits r6gulierement acquis doivent etre internationa- 
lement respect's autant qu'ils ne sont remplaces par un 
autre droit aussi r'gulierement acquis au point de vue 
international." Pour Tapplication de cette th'orie, Pillet 
prend, pour exemple, la double nationalite. II cboisit le cas 
suivant. Un citoyen russe acquiert la nationalite fran9aise. 
II est consider' comme fran9ais en France et comme russe en 
Bussie. Quelle sera sa nationalite en Italie? M. Pillet 
repond : ** L'Etat tiers (I'Etat italien dans Tespece) qui n'est 
gene lui, par aucune consideration d'ordre public, jugera 
que Tancienne nationalite constituait pour Tindividu en 
question un droit acquis, que la nouvelle ne possede pas 
au contraire ce caractere, puisqu'elle n'a pas pour conse- 
quence de liberer le sujet en question des liens de sa 
nationalite primitive." 

Pour refuter ce raisonnement spirituel, je vous ferai 
remarquer d*abord qu'en disant qu' " un droit regulierement 
acquis au point de vue international doit etre respecte aussi 
longtemps qu'il n'a pas ete remplace par un autre droit 
regulierement acquis au point de vue international," M. Pillet 
ne fait qu'affirmer qu'un droit acquis doit etre respecte aussi 
longtemps qu'il existe, un droit cessant, en effet, d'exister, 
sitot qull est remplac6 par un nouveau aussi regulierement 
acquis. Mais I'auteur ne nous dit pas quelle est la loi qui 
decide si le droit a cesse d'exister ou non, en autres termes il 
ne nous indique pas la loi qui pourrait nous expliquer si le 
nouveau droit est regulierement acquis. 

Pillet a bien raison : si une personne est russe et n'est que 
russe, sa nationalite doit etre sans doute reconnue dans tons 
les autres pays. 
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II a ^galement raison, en disant, que ce droit doit etre 
respects aussi longtemps que cette personne ne s'est naturali- 
see valablement, au point de vue international, ailleurs. 
Mais il ne nous dit pas quels principes d6cident si la 
naturalisation est valable ou non, cette question ne pent 
d'ailleurs pas etre d^cidee par la simple application de la 
tbeorie du droit acquis. 

Si cette personne acquiert la nationality fran9aise, sans 
pourtant perdre la nationalit6 russe, la question change 
d'aspect. II ne s'agit plus des efifets des droits r^gulierement 
acquis mais d'un confiit de lois. La France dit, en effet, 
d'une part que cet individu est son sujet parce qu'il a acquis 
la nationality selon sa volenti souveraine et a perdu ipso 
facto la nationality russe. La Bussie, dit d'autre part, que 
cet individu est son sujet parce qu*il n'a pas perdu sa 
nationality selon sa volont6 souveraine et n'a pas pu ipso 
facto se naturaliser valablement en France. Nous nous 
trouvons devant un conflit de deux souverainet6s ; le juge 
doit decider qui a raison en s'appuyant sur les principes du 
droit international priv6. Cherchons ces principes. 

L'acquisition ou la parte de la nationality est dans Tespece 
qui nous occupe le r6sultat d'un acte de volont6. La validity 
de cet acte depend uniquement de la capacity de la personne 
qui fait cet acte. De meme que Tacte de mariage ou tout 
autre contrat est valable si les individus contractants ont eu la 
capacity au moment de la conclusion, selon leur lois nationales, 
de meme le cbangement de nationality est valable si I'individu 
a eu la capacity — selon sa loi nationale — au moment de la 
naturalisation. 

Si un citoyen turc change, par exemple, sa nationality 
sans I'autorisation pr6alable du Sultan sa naturalisation ne 
sera pas respect6e, parce que d'apres sa loi nationale il n'a pas 
eu la capacity au moment du cbangement. 

Quoique je croie tres fermement, que cbaque Etat doit 
mettre en application ses propres principes de droit interna- 
tional priv6 alors qu'il s'agit de fixer la nationality d'individus 
qui en ont deux, je vois un grand nombre d'objections tres 
serieuses qu'on pourrait m'opposer. En premier lieu on 
pourrait me dire que les principes du droit international ne 
sauraient admettre qu'un troisieme Etat soit arbitre dans le 
conflit de deux autres Etats souverains. D'autres pourraient 
objecter que nul Etat n'a le droit de declarer nul et de nul 
eflfet Facte souverain d'un autre. 

La premiere de ces objections n'est pas bien serieuse car le 
tribunal tranche tous les jours des conflits de lois qui ne sont 
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en somme que des conflits de souverainet6s. Pour r^pondre 
a la deuxieme objection je ferai d'abord remarquer que, 
lorsqu'un tribunal fixe la nationality d'un individu qui en 
a deux, il n'affirme point que Tune est valable et Tautre 
nuUe, mais dit simplement que sur son propre territoire, Tune 
seulement sera prise en consideration, bien entendu, celle, 
qui est indiqu^e par les principes du droit international priv6 
de sa lex fori. 

D*autre part, nous voyons bien que les systemes de droit du 
Continent ont tons besoin de regies, qui fixent quelle loi est 
competente alors que plusieurs peuvent etre prises en 
consideration pour fixer la nationality. Ce qui prouve le 
mieux ce que je viens d*afi5rmer, c'est que la Convention de la 
Haye, alors meme qu'elle sera ratifiee par les diflF^rents Etats, 
ne pourra atteindre son but, justement parce qu'elle n'a pas 
fix6 les principes qui regissent les conflits de lois concernant 
la nationality. 

De nos jours, les conflits les plus embarrassants resultent 
de ce que des individus appartenant a des Etats qui 
n'admettent pas le divorce se font naturaliser ailleurs pour 
obtenir la dissolution de leur mariage. Dans leur nouvelle 
patrie, une fois divorces, les individus peuvent contractor 
de nouvelles alliances. La premiere patrie ne reconnaitra 
certainement pas ces nouvelles alliances, pas plus qu'elle n*a 
pris en consideration leur divorce. 

Dans ma patrie, en Hongrie, la pratique juridique nous 
montre tous les jours d'autres cas de I'espece. 

Un Autrichien ou une Autrichienne se fait naturaliser 
hongrois ou hongroise. Sitot que Tune des deux parties le 
demande — bien entendu avec motivation selon la loi hon- 
groise — le tribunal prononce le divorce, alors meme que 
TAutriche ne voudra pas reconnaitre ce divorce ou que Tune 
des deux parties proteste contre ce divorce. 

Si I'affaire vient maintenant devant les tribunaux autri- 
chiens, les juges locaux d^clareront que le premier mariage 
est encore valable alors meme qu*il a 6t6 dissous en Hongrie 
et que le deuxieme, contracts en depit du premier, n'est pas 
valable. 

Les memes cas et d'autres analogues pourront se repro- 
duire si la Convention de la Haye acquiert force de loi dans 
les pays contractants. La Conference de la Haye a fait deux 
propositions pour ^viter les abus provenant du changement de 
nationality. 

Selon la premiere de ces propositions, la loi nationale ne 
pent etre invoquee pour donner a un fait, qui s'est pass6, alors 
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que les 6poux ou Tun d'eux 6taient d'une autre nationality, le 
caractere d*une cause de divorce ou de separation de corps. 
Dans ces conditions, les 6poux m^contents ne pourront plus 
imiter Texemple classique de la princesse de Bauflfremont qui, 
avant r^tablissement du divorce en France, se fit naturaliser 
allemande. Pour obtenir le divorce et etre en etat d*6pouser 
le prince Bibesco, elle n'eut qu'a invoquer Tarticle 784 du 
Landrecht du duch^ de Sachsen-Altenbourg ; cet article 
donnait en efifet la force d'un d^cret de divorce au d6cret de 
separation de corps prononc6 a Paris. 

Je dois vous faixe remarquer que selon la Convention de la 
Haye, le mariage de deux 6poux, qui viennent de changer de 
nationality ne pent etre dissous par leur nouvelle loi nationale 
que s'ils invoquent une cause post^rieure a Tacquisition de 
leur nouvelle nationality. 

Selon la seconde de ces dispositions, si les epoux n'ont pas 
la meme nationality, leur derniere legislation commune devra 
etre consid6r6e comme leur loi nationale pour I'application 
des articles pr6c6dents. Par cette disposition, la Convention 
veut rendre impossible le divorce, si les epoux sont les sujets 
d'un Etat qui n'admet pas le divorce et I'un seulement d'entre 
eux se naturalise ailleurs, ou le divorce est 6tabli. Con- 
frontant les deux dispositions, nous voyons qu'en cas de 
changement de nationalite, le divorce n'est admis dans le 
nouvel Etat que si les deux parties se sont naturalis6es et la 
cause all6gu6e pour le divorce est post6rieure a Tacquisition 
de la nouvelle nationality. Par ces dispositions les conSits sont 
6vites si les epoux sont toutefois reconnus de la meme 
nationality pas les Etats contractants. Mais ces conflits 
apparaissent de nouveau si, Tun des deux parties adoptant une 
nouvelle nationalite et cette nationality s'^tendant aussi sur 
Tautre, Tancien Etat s'y oppose. 

Prenons le cas suivant : 

Deux Autrichiens catholiques vivent separ^s de fait et non 
de droit par consentement mutuel. Apres quelques annees, 
le mari d6sirant contracter un nouveau mariage et pour cela 
se divorcer de sa femme legitime se fait naturaliser hongrois. 

Par ce fait meme, sa femme devient hongroise, le § 7 de la 
loi de Tan 1879 disant : 

" La nationality hongroise acquise par un homme qui a 
obtenu la naturalisation s'6tend a sa femme." 

Apres Tacquisition de la nationality hongroise, en vertu des 
arrets de la Cour Supreme de Hongrie (Curia regia Hungarise), 
le mariage est r6gi, quant au rapport personnel des 6poux, par 
le droit hongrois. Or, ce droit ne reconnait pas la separation 
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de fait par consentement mutuel de telle sorte que le mari peut 
contraiodre sa femme de le suivre en Hongrie s'il y 6tablit 
son domicile. Si sa femme ne veut pourtant pas Ty suivre, 
il a le droit de demander le divorce en vertu de Particle 77, 
alin^a (a), de la loi 1894 XXXIII. Les tribunaux hongrois 
prononceront ce divorce, en respectant la Convention de la 
Haye, les deux parties 6tant ^galement hongroises selon la lex 
fori et la cause all6gu6e pour le divorce, Tabandon (la femme 
a abandonn6 son mari) ^tant post^rieur a Tacquisition de la 
nationality hongroise. 

Les tribunaux autrichiens ne reconnaitront pas ce divorce, 
lis fixeront d'abord la nationality des deux parties selon leur 
lex fori. Or cette loi, n'admettant pas que la perte de la 
nationality du mari s'6tende a sa femme, consid^rera cette 
derniere comme autrichienne. Les deux parties 6tant done 
de nationality diff6rente et la Convention de la Haye disant 
que dans ce cas la derniere legislation commune est com- 
petente, le tribunal autrichien appliquera le droit autrichien, 
ne reconnaitra pas le divorce et d6clarera encore valable le 
premier mariage. Mais si ce mariage, dissous par le tribunal 
hongrois mais encore existant en Autriche, vient devant un 
tribunal de la France ou d'un autre pays signataire de la 
Convention de la Haye, quid juris? Les tribunaux seront 
tres embarrasses, la Convention de la Haye n'ayant pas fix6 
de regies qui permettent de r^soudre cette question. II se 
peut tres bien que la question prenne plusieurs solutions 
dans plusieurs pays. Si la Convention de la Haye avait, au 
contraire, fix6 les principes que j'ai Thonneur de vous 
proposer, toutes ces difl5cult6s auraient 6t6 aplanies. Si la 
Convention de la Haye disait, par exemple, que les conflits 
de lois, concernant la nationality, doivent etre traites et 
r6solus de la meme maniere que les autres consequences du 
fait ou de Tacte qui a caus6 la double allegeance, mais 
qu'il faut faire une exception lorsqu'il s'agit de lois con- 
cernant I'ordre public, la question discutee plus haut prend 
une autre solution. 

Nous nous rappelons qu'il s'agissait de savoir si la 
nationality hongroise nouvellement acquise par le mari, 
autre fois autrichien, s'6tend aussi a sa femme, en d'autres 
termes si le mari a eu la capacity de changer la nationalite 
de sa femme. 

Or, si nous prenons en consideration que le droit du mari 
et sa puissance sur sa femme sent r6gis par le droit autrichien 
autant que ce mari est de cette nationality, c'est-a-dire jusqu'au 
moment de Tacquisition de la nouvelle nationalite, nous voyons 
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facilement que cette question de capacity du inari ne peut 
etre r^solue que par le droit autrichien. Cette conclusion ne 
sera certainement pas acceptee par la Hongrie, la question 
de la nationality y 6tant d'ordre public. Mais tous les autres 
Etats Taccepteront et cette entente ne pourra ne pas avoir 
d'effets sur la legislation hongroise. 

Nous venons de voir que la Convention de la Haye manque 
de principes qui reglent la double nationality et que cette 
lacune se fait sentir tres vivement alors qu'il s*agit d'appliquer 
cette Convention. II est done tres necessaire de combler cette 
lacune, c'est-a-dire de fixer des principes qui permettent de 
regler les conflits des lois concernant la nationalite. La 
n^cessit^ absolue de ces principes est la meilleure r^ponse 
aux objections que nous avons discut^es auparavant. 

Voila pourquoi les auteurs de droit international priv6 
ont 6te toujours pr6occup6s par cette question ; aussi ont-ils 
donne les solutions les plus diflferentes a cette question. Nous 
en discuterons les plus importantes. 

M. Cogordan, s'appuyant sur la disposition d'un contrat, 
conclu par TEspagne et T Argentine, dit qu'il est sufiQsant de: 

"Stipuler que, lorsque la nationality d'un individu est 
douteuse, en oe sens qu'il n'est pas possible de reconnaitre 
imm^diatement auquel des deux Etats contractants il se 
rattache par nationalite, les deux Etats lui reconnaitront la 
nationalite qui lui aura 6te reconnue par Tautorite comp^tente 
du pays ou il se fixe.'' 

Mais cette disposition n'est pas sufiQsante parce qu'elle ne 
dit pas quels principes doivent etre pris en consideration par 
I'Etat ou se fixe T^tranger ayant deux nationalit^s. 

Monsieur Weiss dit dans son "Droit International Priv6": 

" Si rindividu est domicilie sur le territoire de Tun des 
Etats qui se le disputent, le juge fran9ais le considerera 
comme appartenant a ce dernier. En eflfet, en se fixant sur 
son sol, if a confirm^ par un choix volontaire I'une des deux 
nationalit6s auxquelles I'avait appel6 sa naissance et par cela 
meme aflSrme Tintention de se soustraire a Tautre. Mais si 
la personne n'est domiciliee dans aucun des deux pays qui 
pretendent avoir des droits sur elle, le juge devra se pro- 
noncer pour celle dont la determination se rapproche le plus 
des regies admises par la loi fran9aise.'' 

Pour refuter la th6orie de Weiss je ferai d'abord remarquer 
qu'il ne dit pas quelle souverainet6 est competente, selon les 
principes du droit international priv6, alors que deux le pre- 
tendent 6galement, mais il se contente de nous indiquer la 
nationality, en se basant sur des circonstances ext^rieures. 

15 
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Frenons Texemple suivant: Un pere hongrois, n6 en 
France, a an enfant 6galement n6 en France. L'enfant est 
fran9ais en France, selon I'article 8, alin^a 8 du Code Civil, 
et hongrois en Hongrie selon le § 8 de la loi L. de Tan 1879. 
M. Weiss ne dit pas quel Etat a le droit de fixer la nationalite 
de Tenfant, selon les principes du droit international priv^ ; 
il ne decide pas la question de principes, mais donne unique- 
ment au juge une regie ou plutot un expedient qui puisse le 
tirer d'embarras. 

Si Tenfant, arrive a sa majority, reste un certain temps a 
Paris, s'en va ensuite en Hongrie pour quelques ann^es et 
part finalement en Angleterre pour s'y fixer d^finitivement, 
selon M. Weiss, il est d'abord fran9ais, ensuite hongrois 
(quand il se fixe en Hongrie) et finalement de nouveau 
fran9ais quand il arrive en Angleterre, la loi de ce pays 
6tant dans Tespece plus pres de loi fran9aise que de la loi 
hongroise. 

VouB voyez done bien que la regie de M. Weiss non seule- 
ment n'^claircit pas la question mais la rend encore plus 
embarrassante. Four r^soudre Texemple dont nous avons 
parle, il faut decider en premier lieu, la question de principes. 
On doit 6tablir, si dans Tespece, le juge, doit appliquer le 
droit hongrois {jiLs sanguinis) ou le droit fran9ais {jus 
territorii). II va sans dire que cette regie doit etre etablie 
selon les principes g6n6raux du droit international priv6. 

Dans Tespece qui nous occupe, la double all6geance a pour 
cause la naissance de l'enfant dans les circonstances que 
nous venons de voir ; pour 6tablir la nationality il faut done 
appliquer les lois .gen6rales qui r^gissent les autres con- 
sequences juridiques de la naissance, comme la 16gitimit6, 
le nom, la religion, &c., &c. Si cette loi est, selon la lex 
fori, la loi nationale du pere, il faut appliquer le droit 
hongrois. 

Si cette loi est la loi nationale de l'enfant ou la lex 
domicilii, il faut appliquer la loi fran9aise. M. le professeur 
Niemeyer, se basant sur la loi japonaise, etablit la regie 
suivante : — 

"Les personnes qui appartiennent a deux ou plusieurs 
pays sont regies par le droit de TEtat dont ils ont acquis en 
dernier lieu la nationality." 

Les objections faites a la th^orie du professeur Weiss 
peuvent etre r6p6t6es pour celle de M. Niemeyer. 

Toutes ces regies, celle de M. Gogordan, celle de M. 
Niemeyer, celle du professeur Weiss de mSme que celle que 
j'ai rhonneur de vous exposer n'aplanissent pas toutes les 
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difficult^s. En effet, en invoquant la notion d'ordre public, 
le juge pent toujours ne pas appliquer la loi fix^e par la regie. 
Gomme la nationalite est partout d'ordre public, la regie men- 
tionn6e ne pent realiser qu'une entente entre un des Etats 
int6ress6s et tons les autres Etats, non directement in- 
t6res86s. De quelle maniere pourrait-on aplanir cette 
difficulty? 

Dans son 6tude, d6ja cit^e, M. Bartin nous donne une 
explication tres spirituelle de la notion d'ordre public. De 
meme que le droit international ne pent etre appliqu6 
qu'aux pays jouissant d6ja d'une certaine civilisation, le droit 
international priv6 ne peut etre applique qu'aux pays qui 
ont des systemes de droit semblables. Chaque fois que Ton 
veut appliquer une regie de droit international on doit voir si 
la civilisation et les circonstances 6conomiques du pays en 
question permettent cette application. Chaque fois que nous 
voulons appliquer une regie de droit international priv6, nous 
devons voir s'il n'y a pas de frontieres infranchissables entre 
la disposition de la lex fori et celle du droit 6tranger. Les 
juges en voient toujours, lorsque la loi etrangere sur la 
nationality ne s'accorde pas avec la leur. 

On voit done bien qu'on ne peut rem^dier a cet 6tat de 
ohoses qu'en rapprochant les systemes de droit, concemant 
la nationality, des diff^rents pays. Or, pour cela il n'y a 
qu'un moyen : uniformiser les lois concernant la nationalite 
des diff6rents pays. 

Vous avez employ^ ce systeme de droit compar6 a Genes 
et a Bruxelles pour fixer les lois concernant la nationality. 
C*est le meme systeme de droit compare qui a permis a 
rinstitut de droit international d*6tablir ses regies bien 
connues sur la nationality. Mais par Tuniformisation seule 
des lois concernant la nationality, nous trancbons aussi pen 
que par Tapplication seule des regies de droit international 
priv6 deja mentionnees les nombreuses difficultes qui peuvent 
r^sulter des conflits des lois. 

Alors meme que tous les Etats mettront en vigueur 
les m^mes lois sur la nationalite, les diff6rents conflits ne 
seront pas r6solus parce qu'il faudra aussi avoir des principes 
de droit international prive pour fixer la nationality des 
personnes qui en avaient deux avant la mise en vigueur de 
la loi. Outre cela, pour avoir une loi concernant la 
nationality il est n^cessaire d'etablir d'avance les principes 
du droit international prive. Ces principes doivent absolu- 
ment etre etablis, toutes les lois concernant la nationalite 
s'appuyant sur ces principes. Les diff^rentes lois concernant 
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la nationality nous permettent chacone r^ciproquement de 
deduire les divers principes de droit international prive qui 
ont guid^ le l^gislateur. Les principes du droit international 
prive fixent, a mon avis, les regies qui permettent de r^partir 
les diff^rents faits juridiques entre les diflferents legislateurs. 
Les principes du droit priv6 sont les dispositions matSrielles 
que I'Etat prend, en vertu de son pouvoir sur Tetendue qui 
lui est conferee par les principes du droit international priv6. 
Gbaque loi concernant la nationality fise tons les cas dans 
lesquels elle pent etre mise en application ; elle fixe done son 
^tendue territoriale. 

Au point de vue international, chaque Etat se fixe sa 
partie privee de souverainet6 de la souverainet6 totale de tons 
les Etats. 

Les Etats souverains ^tant, en vertu des principes du 
droit international, 6gaux, chacun ne pent se fixer qu'une 
souverainete 6gale a celle qu'il cede aux autres. 

II s'en suit que les principes qui fixent T^tendue de la 
loi concernant la nationality peuvent s'appliquer ^galement 
aux autres lois concernant la nationality des differents pays. 

Si, par exemple, un Etat dit que tons les individus n^s sur 
son territoire sont ses sujets, il s'ensuit : 

(1.) Qu'il limite sa puissance legislatrice aux individus 
n^s sur son territoire. 

(2.) Qu*il reconnait que chaque Etat est competent pour 
fixer la nationality des individus n6s sur son 
territoire. 

Yous voyez done bien que de chaque loi, concernant la 
nationality, on pent deduire un principe, fixant la repartition 
de la souverainete entre les difif^rents Etats. 

Mais jusqu'ici nous avons suppose que tons les Etats sont 
egaux et qu'ils prennent des parties egales de la souverainete 
totale ; il n'en est pourtant pas ainsi en realite. Si nous 
considerons en effet les differentes lois sur la nationalite, 
nous voyons que chaque Etat se prend une partie trop grande 
de la souverainete de telle sorte qu'il ne pent, sous peine 
de contrarier sa propre loi, en ceder ensuite autant aux autres 
Etats. Ainsi TEtat fran9ais fixe que tons les enfants nes 
des parents fran9ais sont sujets fran^ais, il fixe aussi que les 
enfants nes en France sont dans certaines circonstances 
citoyens frangais. La France ne pent ceder, sous peine de 
contrarier sa propre loi, une partie de souverainete egale a la 
sienne aux autres Etats, alors qu'elle n'admet pas qu'un 
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enfant de parents franfais, n6 sur un territoire stranger, 
puisse aussi ne pas etre fran9ais. 

Nous remarquerons les memes faits si nous examinons les 
autres lois concernant la nationalite. 

La plupart des pays ne veut admettre que les faits, 
pouvant causer Tacquisition de leur propre nationality, 
puissent aussi, dans d'autres circonstanceSy faire acqu6rir 
une autre nationality que la leur. EUe reconnait plus de 
faits, pouvant causer Tacquisition de la nationality que de 
faits, pouvant causer la perte ou la non-acquisition de la 
nationality. 

Les Etats ne reconnaissant pas r^galit6 des souverainet6s, 
on ne pent d6duire de leurs lois sur la nationality des prin- 
cipes de droit international priv6; c'est T^tat actuel. Si nous 
voulons pourtant ^viter les conflits des lois concernant la 
nationalite, nous devons done necessairement reconnaitre 
que les Etats sent 6gaux et qu'il, doivent prendre des parties 
^gales de la souverainet^ totale. 

Des lois des Etats admettant la reciprocity, nous pouvons 
d6duire les principes de droit international prive ; ces lois 
sont done basees sur ces principes. 

Dans la premiere par tie de cette 6tude nous avons vu que 
des regies d6ja existantes du droit international priv6, on 
pent d6duire les principes qui reglent les conflits des lois sur 
la nationalite, c'est-a-dire les principes sur lesquels s'appuie 
la loi de la nationalite dans les Etats qui admettent la 
reciprocity. 

Considerant, qu'il y a lieu de fixer des principes de droit 
international prive pour resoudre les conflits des lois relatives 
a la nationality, j'ai Thonneur de proposer de soumettre a 
une commission de I'Association les suivantes 

Conclusions. 
I. Principes generaibx: — 

(1.) La nationality d'un individu, ayant deux ou plusieurs 
allegeances, doit etre fix6e par la loi qui regit toutes 
les autres consequences du faijb, auquel on doit la 
double nationalite. 

(2.) Les differents Etats etant 6gaux, chacun d'entre eux 
ne pent prendre de la souverainete totale, qu'une 
partie egale a celle qu'il cede aux autres; cons6- 
quemment, toute loi sur la nationality doit etre 
r6digee de maniere, que tout fait pouvant entrainer 
Tacquisition d'une nationalite puisse aussi causer 
la perte ou la non-acquisition de la nationality. 
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11. Prindpes speciatuc: — 

(a.) Etant donn6 les principes gen^raux, on peut fixer des 
principes sp^ciaux applicables par un troisieme Etat 
aux diff6rents conflits qui se pr^sentent babituelle- 
ment entre les lois concernant la nationalite. 
(1.) La loi nationale du pere statue si, par suite de 
la legitimation, Tenfant change de nationalite 
ou non. 
(2.) La loi nationale du mari statue si, par suite du 
mariage, la nationalite de la femme change ou 
non. 
(3.) En cas de naturalisation, la capacite de perdre et 
d'acqu^rir une all^geance quelconque est fixee 
par la loi nationale de I'individu au moment ou 
il veut changer d'all^geance. 
{b.) En se basant sur ces principes on peut fixer des 
dispositions, qui aident le I6gislateur dans la limita- 
tion de retendue des lois relatives a la nationality. 

Ainsi en se basant sur le principe II. {a 1) on peut dire, 
que Tenfant legitime suit la condition de son pere, a moins 
que la legitimation ne lui confere pas la nationalite de son 
pere (renvoi). 

En se basant sur le principe II. (a 2) on peut dire, que la 
femme suit la condition de son mari a moins que son mariage 
ne lui confere pas la nationalite de son mari. 

En discutant, en am^liorant et en approfondissant ces 
principes, votre Association, j*ose Tesperer, aura contribue de 
son mieux a la resolution de cette redoutable question de la 
double nationality. 
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VoRsiTZBNDEB : loh erofifne die Diskussion und erteile 
Herrn Prof. Jitta aus Amsterdam das Wort. 

Prof. Dr. JosBPHus Jitta (Amsterdam) (spricht franzo- 
sisch and fahrt dann fort) : Herr Prasident, wenn ich meine 
Worte auf deutsch wiederhole, so sage ich : Ich finde, dass 
der Vortrag sehr wert ist, erwogen zu werden, aber dass die 
Sache nicht reif fiir einen Beschluss ist, und ich wiirde 
vorschlagen, den Vortrag zu drucken und jetzt noch nicht 
eine Besolution zu fassen. I would propose to add that the 
question is one for consideration, but that the time for pre- 
paration has been too short to take a resolution now, and I 
would move to have the Paper printed in the Report of the 
Association, and that all Besolutions be postponed. 

Professor Dr. Ribsser (fiihrt franzosisch aus) : Es ist gar 
keine eigentliche Resolution, sondern es sind Thesen. Das 
Bedenken ist also hinfallig. 

Sir William Kennedy: May I point this out to the 
author, who has so kindly given us this valuable paper, that 
it is difficult to refer this to a Committee, because the same 
question, covering his points, as I understand, was actually 
dealt with by a Committee on the Motion originally of Sir 
Thomas Barclay, as far back as 1895. I will hand down the 
Beport. 

Dr. Ebno Wittmann : I know the Beport, and I refer to it 
in my Paper. 

Sir William Kennedy: As there has been a Beport I 
would suggest that it would be better, the Paper being read, 
not to send this again to a fresh Committee on a subject on 
which there has been no legislation since of any importance, 
as far as I know, and which remains a question of Inter- 
national Law, on which a Committee of this Association, 
appointed at the General Conference, presented, through Sir 
Thomas Barclay, a Beport, three years later on, in 1895. 
That Beport is in our record. As far as we can see there was 
no vote taken upon it. The Beport was made by the Com- 
mittee that investigated, and that Beport was apparently 
accepted without further discussion ; and I would ask whether 
it would not be better now, following what the speaker who 
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has just addressed us has said in substance, that, in view 
of this Committee which made a report as far back as 1895 
on the points comprised in the Paper, the question of any 
further consideration should be left by the author of the 
Paper to the Executive Council, of course with an expression 
of the thanks of this Conference to Dr. Wittmann for his 
valuable Paper. I do not know any precedent, and I think it 
seems, subject to the better judgment of the author, unreason- 
able to send back a question for further report which has 
been already dealt with, unless there has been new legisla- 
tion, or something which interferes with the grounds of the 
earlier Eeport. Therefore, what I should suggest would be 
this : that we should pass a Kesolution to this effect : — That 
in view of the Eeport of Sir Thomas Barclay, on behalf of 
the Committee, presented to the Brussels Conference in 1895, 
dealing with the points comprised in the present Paper, the 
further consideration of these questions should be left to the 
Executive Council, with an expression of the thanks of this 
Conference to Dr. Wittmann for his Paper. 

Dr. Erno Wittmann : I am satisfied with that. 

Dr. Eiesser: You agree to the proposal of Sir William 
Kennedy ? 

Dr. Erno Wittmann : Yes. 

The Eesolution was agreed to nem. con., and the Con- 
ference adjourned at 5.45 o'clock. 



THIRD DATS PROCEEDINGS. 
Thursday, October 4th, 1906. 

The Conference re-assembled at 10 o'clock a.m., at the 
Schauspielhaus, Taubenstrasse, the President taking the 
Chair. 

Dr. Baty read the Minutes of the previous day's 
meetings, which were approved and signed by the 
President. 
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VoBSiTZBNDER : Meine Herren, Sie haben gestern bereits 
Ihren freudigen Dank iiber das liebenswurdige und ausser- 
ordentlich warme Telegramm Seiner Majestat des Kaisers und 
Konigs bezeugt. Ich glaube, wir sind Seiner Majestat 
nicht minderen Dank schuldig fiir den gestrigen Empfang 
im Eoniglichen Schloss. Ich erlaube mir deshalb, ein 
zweites Telegramm an Seine Majestat den Deutschen Kaiser 
vorzuschlagen, dessen Wortlaut ich folgendermassen auf- 
gesetzt habe. Es lautet : — * 

** Euerer Kaiserlichen und Koniglichen Majestat sagen 
die in Berlin versammelten Mitglieder der International 
Law Association ihren ehrfurchtsvoUen Dank fiir das 
uberaus gnadige Telegramm vom zweiten dieses Monats 
und fiir die huldvolle gestrige Aufnahme in den schonen 
und denkwiirdigen Eaumen des hiesigen Konigsschlosses. 
Im Auftrage der Mitglieder der International Law Asso- 
ciation," 

William E. Kennedy, Dr. Kooh, 

Judge of the High Court of Justice, Der Prdsident der Konferenz 
London, der International La/w 

Association. 

(Beifall und Handeklatschen.) 

1st dagegen nicht s zu erinnern, so wiirde ich mir erlauben, 
im Verein mit Ihrem Herrn Vorsitzenden dass Telegramm 
abzusenden. (Zustimmung.) 

Mr. G. G. Phillimorb : In accordance with the resolu- 
tions of the Conference passed yesterday, directing the 
Executive Council to appoint Committees for considering 
the questions of the Eights of Neutrals and the Exemption 
of Private Property at Sea from Capture during War, the 
Council beg to nominate the following gentlemen to form 
'those Committees: — For the Committee on the Eights of 
Neutrals, M. Leval, for Belgium, as Convener ; Mr. Douglas 
Owen, for Great Britain ; M. Georges Marais, France ; Pro- 
fessor von Martitz and Dr. Alfred Sieveking, for Germany ; 

* In English : — ** The members of the International Law Assooia- 
tion, assembled at Berlin, express their respectful thanks to yom* Imperial 
and Boyal Majesty for your most gracious telegram, and for the kind and 
hospitable reception in the Boyal Palace." 
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Sir John Gray Hill, for Great Britain ; Professor Jitta, for 
Holland ; and Mr. J. Andersen Aars, for Norway. Then, for 
the Committee for the Exemption of Private Property at Sea 
from Capture, the Comicil beg to nominate the following : — 
Sir William Kennedy, Sir Joseph Walton, Sir Walter 
Bunciman, Mr. John Dent, Sir Thomas Barclay, Mr. Lyon 
Caen, Mr. Ch. Le Jeune, Mr. J. Parker Eirlin, and Mr. 
Everitt P. Wheeler of New York. These Committees to 
have liberty to add to their number, to confer together, and, 
if they think proper, to present a joint report. Is it your 
pleasure that those recommendations be carried out ? 

The recommendation of the Executive Committee was 
agreed to nem. con. 

Dr. F. SiEVEKiNG (President of the Hanseatic High Court 
of Appeal, Hamburg) then read the following Paper : — 

THE HAKTEK ACT AND BILLS OP LADING 
LEGISLATION. 



At the last Conference of the International Law Associa- 
tion, held at Christiania in September, 1905, Professor Oscar 
Platou presented an interesting paper on the legal relations 
between charterers and shipowners. He proposed as a matter 
for discussion a resolution passed by the Commercial Con- 
gress in Copenhagen in 1908, which was to the following 
effect : — 

" That efforts should be made to pass a law, which should 
enact : 

"That all contract clauses in bills of lading, charter- 
parties, and similar agreements respecting maritime convey- 
ance, purporting to limit or nullify the ordinary rules of law 
respecting the liability of shipowners for due care in providing . 
for the seaworthiness, the outfit, manning, and provisioning 
of the vessel, and likewise in the reception, stowing, dun- 
naging, separation, and delivery of the goods, shall be invalid, 
whether the contracts be made here or abroad, and even 
when reference is made in such documents to foreign laws or 
customs." 

He added that there would be no objection to make 
stipulations in such a law, as has been done in the Harter 
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Act, once for all relieving the owners of liability in respect of 
the so-called nautical errors — that is, errors on the part of 
the masters and crews with respect to navigation ; but so that 
it be sharply and precisely defined that the owner's liability 
for proper treatment of the goods will in no way be affected 
thereby. 

In the course of the ensuing debate, Mr. Douglas Owen 
expressed himself to the effect that he personally should 
rejoice to see legislation on lines similar to the Harter Act 
introduced into British legislation. But, he said, it was 
scarcely probable that the British legislature could be induced 
to interfere until there happened certain strong cases appeal- 
ing strongly to the public sense of right and justice, which 
might call for legislation in the sense indicated by Mr. Platou. 
Until then, he thinks, we shall have to make up our minds to 
go on as we are going. And what he would like to see was 
an alternative bill of lading — the one bill of lading much on 
the present lines, in which the shipowner is liable for nothing 
except to receive his freight in advance ; the other, in which, 
in consideration of a higher freight, the shipowner accepts 
liability for damages arising out of ill-treatment of the cargo. 
A resolution was then submitted to the Conference, to the 
effect : — 

" That there is a demand for compulsory clauses in 
charter-parties in the same direction as those indicated in the 
United States Harter Act with regard to the legal relations 
between charterer and shipowner." 

Twelve votes were given in favour of this resolution and 
twelve against it, whereupon the resolution was lost by the 
casting vote of the Chairman. 

This result of the debate shows that the important ques- 
tions which formed the subject of the discussion have as yet 
not met with a decisive solution, and this circumstance alone 
would sufl&ce to justify another word on the subject. Another 
reason for my taking up the discussion is that it seems 
expedient to bring to the knowledge of this Association two 
facts, which, it is true, have been alluded to already at the 
Christiania meeting, but which deserve a somewhat more 
extensive explanation. 

II. 

The first of these facts is the result of an International 
Conference of Underwriters, held in Paris in 1900. This 
Conference was attended by a great number of representatives 
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of marine insurance companies from Paris, Havre, Hamburg, 
London, Berlin, Mannheim, Milan, Liverpool, Copenhagen, 
Antwerp, St. Petersburg, Gothenburg, Stockholm, Amster- 
dam, Botterdam, Turin, Bale, Zurich. In his address to the 
Conference the President pointed out that, in consequence of 
the underwriters having accepted their liability for damages 
to or loss of goods shipped under bills of lading which contain 
the negligence clause and the other usual exonerating clauses, 
the insurance on goods, whose original purpose was to cover 
accidents of the sea only and accidents of navigation arising 
out of faults of master and crew, had come to protect the 
shipowner against " commercial faults " committed by his 
agents and employees in the fulfilment of contracts entered 
into by the shipowner. This extension of liabilities, so the 
President argued, ought to be abolished because it led to this, 
that the fulfilment of contracts which were destined to secure 
a safe transportation of goods was neglected, and the respon- 
sibility for the carrying out of such contracts was taken off 
the shoulders of those to whom in law and equity it should 
attach. 

The result of this Conference was that a resolution was 
unanimously adopted to the following effect : — 

" The Conference resolves that in policies on goods the 
following clause be inserted : — 

" The insurers on goods do not take at their charge the 
consequences of clauses inserted in bills of lading or charter- 
parties which relieve the shipowner from his liability for 
commercial faults of master and crew, such as are referred 
to in the United States law called the Harter Act of 13th 
February, 1893. 

''The insurers accept the clauses exonerating the ship- 
owner from nautical faults committed in the navigation of 
the vessel." 

Moreover, it has been unanimously resolved to establish 
Committees at the different local centres of marine insurance 
business, with a view to communicate with each other, and 
jointly to examine all questions of common interest, as well 
as to realize the execution of the adopted resolution. 

The carrying out of the aforesaid resolution has been 
postponed for a short time, in order to await the result of a 
movement which shortly afterwards was brought about with 
the view of inducing legislatures to interfere. 

This movement is the other fact of importance in the 
consideration of the questions with which I am dealing. 
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III. 



In a Conference of French Shippers held at Marseilles in 
October, 1902, certain resolutions were adopted, which, later 
on, were adhered to by a large number of French Chambers 
of Commerce and other bodies representing various merchants 
and mercantile societies of France. These resolutions re- 
commended the adoption of a law allowing shipowners to 
decline their liability for nautical faults of master and crew, 
and prohibiting them from declining such liability for com* 
mercial faults of the shipowners' employees in the carrying 
out of affreightment contracts. 

A mixed Committee, consisting of French shippers and 
shipowners, met at Paris in May, 1908, to consider the 
question. In this Committee the shipowners brought forward 
a proposal which had already been made by the Delegates of 
the Syndicates of French Shipowners as far back as ' 1896, 
viz., an alternative bill of lading, the one containing the full 
legal liability of the shipowner; the other containing the 
exonerating clauses. The former to be handed to the shipper, 
as a rule, in case of no special agreement as to the freight 
having been made ; the latter to be framed according to the 
special stipulations agreed upon. 

This system of a double bill of lading has been actually 
put into practice by some French shipowners. But it appears 
that French shippers seldom choose the bill of lading con- 
taining the full liability, but generally prefer the bill of lading 
charged with the exonerating clauses. This seems to be the 
natural consequence of the fact that as long as the shippers 
are protected by insurance there is no reason for them to 
refuse the bill of lading with exonerating clauses. 

The shippers, not being satisfied with the offer made by 
the shipowners, continued their efforts to bring about an 
intervention of legislation, and in February, 1904, an inter- 
ministerial Committee was appointed by the French Govern- 
ment, and ordered to examine whether it was advisable to 
modify the existing French law with regard to bills of lading. 
The Committee met under the presidency of Mr. Durand, 
Member of the French Cour de Cassation, and contained ten 
other distinguished lawyers, government officials, and mer- 
chants. The Committee has heard the views of Delegates 
of French Shippers, Delegates of the Central Committee 
of French Shipowners, and Delegates of French Under- 
writers. 

The shippers accepted the clauses exonerating the owner 



( 288 ) 

from liability for neglects and defaults of master and crew in 
navigating the vessel, and the underwriters declared their 
willingness to submit to such clauses. So as far as these 
clauses were concerned there appeared to be no reason for a 
change of the existing law, which allows the inserting of such 
clauses in charter-parties or bills of lading. 

Difference of opinion, however, arose as to the liability for 
so-called commercial faults of master and crew and other 
employees of shipowners. The shippers objected to the 
clauses exonerating the shipowners from liability for loss or 
damage of goods caused by negligent storage, by theft, or by 
the neglect of proper care in the fulfilment of such duties as 
in all contracts must be performed by paid employees. They 
argued that by these clauses negligence was encouraged, that 
in fact they amounted to a premium on negligence, and even 
on fraud. They declared that it was contrary to law and 
equity, that shipowners should be allowed to leave the goods 
on quays or in lighters, before shipment or after discharging, 
at the risk of the shippers or consignees, for a certain time, 
say for the interval between the departure of one vessel and 
that of the next following of the same line ; and further ob- 
jected that shipowners, by clauses in the bills of lading, were 
allowed to keep goods on board for several successive voyages, 
or to discharge them at a port beyond the port of destination, 
and to return them at the risk of the shippers or consignees, 
instead of properly delivering them at the port of destination ; 
that clauses in the bills of lading allowed the shipowners to 
tranship the goods into other vessels, even foreign, and not 
belonging to their own line, and of an inferior class, and 
without notice to the parties interested — to load goods on deck 
without notice given to the shipper — to bring into general 
average damages suffered by engines and expenses of lighter- 
age caused by the vessel coming aground without an imminent 
peril — ^to limit their liability arising out of belated delivery to 
cases of a delay exceeding three or four months, and to a 
certain low amount — and generally to decline all and every 
liability for faults and neglects of their employees, master and 
crew or others. 

The shippers also represented to the Committee that they 
were unable to make agreements to a contrary effect, owing 
to the power of the shipowners and their faculty of combining 
amongst themselves; that part of the enumerated risks, e.g., 
the risk of delay in delivery, could even now not be covered 
by insurance, and that if the resolutions taken at the Under- 
writers' Conference at Paris in 1900 were put into effect they 
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would be unable to protect themselves by insurance against 
all those risks. Further, that, apart from this, it was no 
argument against their reasoning to say that they could pro- 
tect themselves by insurance against wrongs illegally suffered 
by them, and that it would be unjust to say that without an 
international agreement the question could not be settled in 
the way proposed by them, because the experience of the 
Harter Act showed that national legislation could interfere 
without any prejudice to the interests of the national ship- 
owners. On the contrary, the continuance of the present 
state of affairs would seriously prejudice the interests of the 
national shipowners, because the shippers would be led to 
prefer the flags of such countries where clauses of the nature 
described were not in use. 

The underwriters on cargo, in a memorandum presented 
to the Committee, declared that, although they took a lively 
interest in the debate, because whatever served to diminish 
their risk would only be welcome to them, still their position 
was simply this, that if the movement proved abortive they 
would put into practice the resolutions adopted at the Paris 
Conference in 1900, and thus free themselves from liabilities 
which, according to law and to the nature of marine insur- 
ance, ought to rest on the shipowners, and not on the under- 
writers on cargo. 

The shipowners gave the following reasons for opposing 
the demands of the shippers. They said that they had offered 
the alternative bill of lading — the one covering the so-called 
commercial faults at a somewhat higher freight — and that 
this was all the shippers could in equity desire. If the 
shippers refused to accept this offer, they would have to 
insure the risk of the clauses, and they certainly would be 
able to do it, because the underwriters, owing to the com- 
petition of foreign, especially British, insurers would never 
be able to carry out their threats to discontinue the insurance 
of those risks. If, on the other side, the proposed reform by 
legislation were adopted, the French shipowners would be 
prejudiced in favour of the underwriters, the greater part of 
whom, moreover, were foreign underwriters, and of foreign 
shipowners. Finally, the shippers themselves would be the 
sufferers, because by impeding the development of export and 
import of goods from and into French ports they would de- 
prive themselves of facilities for procuring the goods required 
for their industry and for creating markets for the sale of the 
produce of their industry in foreign countries. 



( 240 ) 



IV. 



The Committee, after a careful examination, arrived at 
the following conclusion : — 

" That it is not advisable to alter the actual law on bills 
of lading, for the reasons : that public order does not in this 
respect require an interference with the principle of liberty 
of contracts ; that, in the present condition of the relations 
of maritime commerce, it is always possible to meet the in- 
conveniences arising out of the irresponsibility of shipowners, 
either by the alternative bill of lading, or by insurance in its 
various forms; finally, and above all, that the proposed 
reforms would lead to serious difficulties with regard to inter- 
national law, and that, from a commercial point of view, they 
would place the French shipowners in an evidently inferior 
position as regards foreign shipowners, so that without the 
concurrence of all other nations the proposed reform evidently 
cannot be realized." 

The reasons by which the Committee has been guided are 
laid down in a report drawn up by Mr. Rousseau, Avocat a 
la Cour d'Appel de Paris, dated Paris, March 19th, 1906. 
The following is an abstract of his report :— r 

First of all there is no reason for an alteration of the law 
regarding sailing-vessels, because the complaints are made 
against the steamship-owners only, nor of the law regarding 
charter-parties, because the complainants themselves acknow- 
ledge that as far as regards the negotiation of an affreight- 
ment by charter-party no protection of the merchant against 
the principle of liberty of contracts is required. It is on bills 
of lading only that the dispute turns, because the merchants 
say that there is no possibility for them to contest the bill of 
lading clauses, and that practically the shipowners in this 
respect enjoy a monopoly. 

It has then been considered that at present — with the sole 
exception of the United States and of Australia — the clauses 
of irresponsibility are universally in use. This seems to 
prove that commercial necessities have led to such a situation. 
It is a fact that in the course of the last twenty or thirty 
years freights have gone down very considerably, so much 
so, that on some routes the freight is but five per cent, of 
what it was formerly. Besides this deterioration of the 
position of a shipowner, the modern changes in navigation 
and naval industry have brought about new risks. It is 
against these risks that the shipowners want to protect them- 
selves by the clauses of irresponsibility. The proposed reform 
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woald enhance the risks of the shipowner, and lead to the 
necessity of their covering these enhanced risks by insurance, 
and, in order to cover the costs of insurance, to raise the 
freight rates. If they did not do so, they would evidently be 
at a disadvantage compared with foreign shipowners. If they 
did so, French shippers would avail themselves of foreign 
ships for transport of their goods, and thus contribute to ruin 
the French commercial navy, or, if they did not do this, the 
increase in the costs of exporting and importing goods would 
damage the producing industry of the nation. Therefore it 
clearly appears that the reforms, if necessary, could be 
brought about by international legislation only, agreed upon 
by all, or at least the six or seven leading maritime nations. 

The report then goes on to examine the difference between 
navigation now and in former times. Formerly, the value of 
ships, as well as cargoes, was vastly inferior to what it is 
now. Consequently the risks incurred by the shipowners 
were less. Besides, vessels now are of so complicated a 
structure, and require such numerous and often changing 
crews, that the risk of accidents is increased and the possi- 
bility of controlling the crews considerably impaired. Cargoes 
must be stowed and discharged with an ever- increasing haste. 
In intermediate ports the necessary shortness of the stay 
prevents a careful control in the taking in and discharging of 
cargoes. The work goes on day and night. Bad weather in 
open roadsteads augments the difficulties. Occasions are 
more numerous for theft and damaging of goods. Ship- 
masters must be chosen amongst those who have passed the 
examinations required by law ; therefore it would be a hard- 
ship to make the owner liable for the master's management 
of commercial affairs to which he has not been educated. 
As to the crew, they are not able to judge of what is required 
for a safe navigation and for a proper stowage. As to short 
delivery of goods, it must be taken into consideration that 
frequently shippers pretended to have shipped goods which, 
in fact, had not been delivered on board, and that the master 
and crew of a vessel taking in or discharging cargo out of 
four hatches are unable to control the proper delivery. 
Lastly, it must not be overlooked that, notwithstanding the 
clauses in the bills of lading, the shipowners often voluntarily 
agree to pay for damages or losses not covered by their 
guarantee, so that the necessity of reform does not appear 
to be so urgent as it is made by the shippers. 

The so-called monopoly of the shipowners is next con- 
sidered. The Committee were of opinion that the alleged 

16 
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monopoly did not exist. The shippers can apply to other 
shipowners. They can, by their combined efforts, start 
steamship companies themselves. It is not true that the bills 
of lading are forced upon the merchants. They are known 
to the merchants, and are frequently modified. It often 
happens that several steamship companies try to come into 
business with a shipper of goods, and the shipper avails him- 
self of this competition in order to secure advantages for 
himself. The enormous abatement of freights also proves 
that there is no monopoly, because if the shipowners had a 
monopoly they would have been able to keep up the high 
freights. It is notorious that competition has reduced the 
freights so much as, in many cases, scarcely to leave to the 
shipowner the means of paying his expenses. 

Then, as to the encouragement of negligence and fraud, 
the report proceeds to say that this argument is not a sound 
one. Competition is a sufficient safeguard against these 
dangers. .The owner who does not take care to prevent, as 
far as possible, the occurrence of losses and damages will 
soon lose his clients. The exonerating clauses do not make 
it to the interest of the shipowner to have the goods lost 
or damaged. Negligence in the control of their employees 
would make the shipowners liable notwithstanding the 
clauses. 

The Committee, for these reasons, conclude that the 
principle of public order does not require the prohibition 
of exonerating clauses. The shipowner who confides his ship 
to the master risks the loss of his ship ; similarly the shipper 
risks the loss of the goods confided to the master. The ship- 
owner protects himself by insurance ; similarly, the shipper 
may protect himself by insurance. If he chooses not to do 
so, he is his own insurer. 

A law which prohibits the exonerating clauses could not 
prevent the consequence, viz., the raising of freight rates in 
proportion to the greater risks incurred by the shipowner. 
This surplus of freight is equivalent to the insurance premium 
which the merchant has to pay if the risks are not covered by 
the shipowner. It follows that there is no sufficient reason 
for legislation instead of leaving the solution of the conflict 
between the owner and the merchant to the general law of 
economy. The legislator's duty is only to protect a person 
who invokes his protection against fraud, and the clauses 
of irresponsibility cannot be considered to be a fraud to the 
prejudice of the merchant. 

At any rate, all reasonable demands of the shippers are 



( 243 ) 

met by the offer of an alternative bill of lading. The surplus 
of freight stipulated by a French steamship company, the 
" Compagnie de Navigation Mixte/' in 1897, amounted to 
Ofr. 88c. a Ifr. 54c. per cent, of the declared value, which 
seems to be but a moderate charge. 

The report then proceeds to an examination of the Harter 
Act and the Australian Act relating to the sea carriage of 
goods of 15th December, 1904, which is, on the whole, a 
reproduction of the Harter Act with some slight alterations. 
The Harter Act, it is said, leaving alone the wording of the 
law, which might be amended, cannot be considered as an 
example which should be followed. The conclusion drawn 
from the fact that the Harter Act has not injured the develop- 
ment of the American trade or naval industry is not decisive, 
because there are many concurring and always-changing 
reasons for this development, between which it is hardly 
possible to distinguish, so as to ascertain whether any and 
what part is attributable to the law in question. It must be 
considered that the United States law, previous to the 
passing of the Harter Act, held the shipowner responsible 
not only for the so-called commercial but also for the nautical 
faults of the master and crew, and, therefore, in this respect 
the Harter Act alleviated the responsibility of the shipowner. 
The clause by which the Harter Act prohibits certain exoner- 
ating clauses has in view, as is proved by the debates on the 
Bill, to protect the American exporters of grain and flour 
against foreign transporters so long as there is no American 
mercantile navy to carry out these transports. The national 
flag of the United States carries ten per cent, only of their 
international sea transports. A committee of members of 
the Senate and the House of Eepresentatives has been 
appointed to suggest remedies, and has arrived at the con- 
clusion that subsidies were necesgary to ameliorate the con- 
dition of the American shipai*?^ers. It is, therefore, not 
advisable to introduce the legislation of the United States 
into countries where the relations of commerce and naviga- 
tion are entirely different from those in the United States. 

Lastly, the question is considered from the point of view 
of the underwriters. And Iiere the Committee comes to the 
conclusion that, as far as tl:^3 underwriters are concerned, the 
question simply comes to thife : Who is to pay the premium of 
the risks, the shipowner or the shipper? And this, the Com- 
mittee says, is a question between private interests only, 
which does not justify the interference of legislation in a 
sense contrary to the principle of liberty of contracts. 
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This report^ of the' main contents of which I have given a 
short abstract, presents to our eyes a vivid picture of. the 
stage at which the movement which, for upwards of twenty 
years has engaged the attention of the commercial world, has 
at present arrived. It introduces the interested parties — the 
shippers, the shipowners, the underwriters. We hear their 
arguments. We learn what judgment, after the hearing, has 
been delivered by a body of eminent men directed to investi- 
gate this question by the Government of a Commonwealth 
which takes the highest rank amongst civilized nations. Thus 
we are enabled to form a judgment ourselves on a question 
which, for a long series of years, has occupied the attention 
of this Association also. 

First of all, the question is formulated in a more precise 
form than has been done before. The question is whether 
legislation ought to interfere with the principle of liberty of 
contract by prohibiting certain clauses in bills of lading 
issued by steamship companies. There is no question about 
sailing vessels ; as to these no complaints are made. There 
is no question about charter-parties; as to these, also, no com- 
plaints are made. The clauses which are objected to by the 
shippers can be particularly specified. They are not the clauses 
which, since olden times, figure in the bills of lading, viz., 
the clauses, "the act of God, enemies, pirates, and perils 
of the seas excepted," and the clauses, " weight and contents 
unknown." Nor are they the more recent clauses: *'Not 
responsible for fire on board, collisions, strandings, explosions, 
or other accidents of navigation, even when occasioned by 
negligence, default, or error in judgment of the pilot, master, 
crew, or other servants of the shipowner, nor for damage 
done on land, nor for obliteration, errors, insufficiency or 
absence of marks, numbers, address, or description"; or 
similar clauses. 

The clauses objected to are those which exonerate the 
shipowner from liability for loss or damage on goods arising 
from negligence, fault, or failure of the master, officers, agents, 
or servants of the owner in proper loading, stowage, dunnage, 
care, and proper delivery of goods committed to their charge. 
In other words: The shippers want the owner to be and 
remain responsible for all losses and damages on goods hap- 
pening in the time between their delivery to the master, or 
officers, or servants of the owner, and the delivery to the 
consignee, except such as result from acts of (jod, or accidents 
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of navigation even if caused by the negligence of the master, 
ofl&cers and crew, or pilots, or other persons employed by the 
owner in the navigation of the vessel. 

Thus the owner would be responsible for thefts, for want 
of due custody whilst the goods received are stored in sheds 
or lighters before being charged on board or delivered to the 
consignee, for bad stowage and dunnage, for want of proper 
care in ventilating during the voyage, for wrong delivery or 
non-delivery or late delivery at the port of destination, for the 
risks of transhipment, and for loading goods on deck without 
previous agreement with the shipper. 

The question, therefore, is : Whether it is desirable to 
bring about a law which compels the shipowners to bear these 
responsibilities. 

It seems to be clear that such a law, if given, could not 
be given by a single nation, but must be an international 
law. The shipowners, if prohibited from declining the 
responsibilities in question, must be allowed to raise their 
freights. This would prejudice the national merchant navy 
of the particular State. An agreement between the seafaring 
nations — at least, the principal amongst them — would, there- 
fore, be indispensable. 

This, however, is no reason for not trying to bring about 
such an international law. The question, therefore, remains 
the same as stated above, only that the words ** an inter- 
national law" must be substituted for the term, "a law," 
used above. 

The only reason, in my opinion, why such a law could be 
deemed advisable, would be this — that the principle of public 
order required the law. This could be said only if public in- 
terests suffered in the present state of things. This would be 
the case if disorders of a public character — crimes or fraud-- 
were the consequence of the present state of things, and 
could be prevented or diminished by passing such a law, or 
if the law were necessary or, at least, useful for preventing a 
loss of national wealth which arises from the present state of 
things. 

Both arguments, indeed, are brought forward by the 
partisans of the proposed reform. It is said that thefts and 
embezzlement of cargoes are encouraged by the masters 
and crews knowing that their owner cannot be held responsible, 
and therefore will not dismiss them on account of their mis- 
demeanours. Professor Platou mentions the case of the 
steamship. General Gordon, which arrived at St. Nazaire with 
a cargo of wheat, part of which was discharged, but the 
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remainder clandestinely taken away to sea by the master. 
And it is said that the negligence of the owner's servants in 
handling the cargo is encouraged by the negligence clause, 
and thus values are lost which form a part of the national 
wealth. It is also said that the bills of lading are discredited 
by the negligence clause. 

These arguments, in my opinion, are not of a nature 
to justify the proposed legislation. To support them, it must 
be proved that thefts and embezzlements have increased in 
number in consequence of the introduction of the negligence 
clause, and that by prohibiting this clause they will diminish. 
This, as yet, has not been proved. It also seems to be highly 
improbable that the crew of a steamship will be prevented 
from committing a theft by reflecting that, by committing 
such a crime, they will damage the owner. The master of 
the General Gordon would have sailed with the cargo just 
as well if the negligence clause had not been inserted in 
the bill of lading. Nor can it be said that the negligence 
clause encourages masters and crews to commit thefts and 
embezzlements by leading them to think that the owner will 
not dismiss them because he suffers no damage. For every 
steamship company will most certainly dismiss such rogues, 
whether they be responsible for the damage done by them or 
not. And as to the credit of the bills of lading, it would 
have to be proved that the bankers who give their acceptances 
against bills of lading covered by insurance policies — and 
other bills of lading, as far as my knowledge goes, are not 
presented to bankers — distinguish between bills of lading 
without a negligence clause and bills of lading with a negli- 
gence clause. This proof, as yet, has not been given. Then 
there is the negligence in stowing the cargo, in providing 
proper dunnage, and caring for the cargo during the voyage, 
e,g., by ventilation. It must be granted that the stowage, the 
dunnage, and the care for the cargo, will be better attended 
to if the stevedores and the people on board know that the 
owners must pay for the want of such attention. But, in 
order to justify legislation to interfere, more than this is 
required. It must be shown that a waste of goods is, in fact, 
caused by bad stowage, or dunnage, and bad ventilation, and 
that the owners do not do their utmost to prevent such waste. 
The former fact has, as yet, not been proved, and, as to the 
latter, experience, as far as I know, shows that the big steam- 
ship companies all over the world do what is in their power to 
provide means for a careful handling of the cargo, as well as 
for good stowage and proper dunnage. 



(247 ) 

There is another question which must be considered with 
regard to the stowage, dunnage, and the handling of the cargo 
during the voyage. Do not these duties of the master and 
officers belong to what is called navigation, and is not, there- 
fore, a neglect of these duties an error or neglect of naviga- 
tion, and, as such, part of the clauses which are admitted by 
the merchants? What is the difference between a master 
who endangers the cargo by neglecting carefully to supervise 
the stowage, or to care for a proper dunnage, and a master 
who endangers the cargo by not making a careful use of the 
log, or between an officer who omits to have a cargo of grain 
properly ventilated, and an officer who omits to have the 
hatches properly secured? 

The same or similar reasons apply to the losses or damage 
on cargo which happen in sheds or lighters before coming on 
board, or before being landed after their discharge. The 
modern mode of conducting the business of steamship lines 
is entirely different from what was done some thirty or forty 
years ago. The steamers are run in a certain line, goods are 
engaged for this line beforehand; the owners cannot guarantee 
the shipping of the goods at a certain time or with a certain 
vessel. The goods, therefore, must frequently be stored 
before shipment. The owners provide storage in public sheds 
or in sheds of their own. Likewise the cargo cannot be taken 
in or discharged in the same way as it was formerly. It must 
be brought alongside the vessel by lighters, or discharged into 
lighters. Or the prompt expedition of steamers, which benefits 
the whole commercial public, requires the landing of cargoes 
on quays before the consignees are ready to receive their 
goods. The goods are received by the steamship line before 
they come on board. Bills of lading are signed : " Keceived 
to be shipped on board." It is clear that, thus, greater risks 
are run by the cargo during the time between the receipt by 
the vessel and the delivery to the consignee, than at times 
when the bill of lading was only signed, *'Eeceived on board," 
and the cargo was taken from on board alongside the vessel. 
But, on the other hand, considerable advantages accrue to the 
merchants out of such a mode of conducting business. They 
save expenditure by having the goods stored in sheds of the 
steamship companies. They receive bills of lading sooner. 
They have not to provide the lighterage for discharging the 
cargo. Under these circumstances, why should legislation 
prohibit the shipowner from saying, " Those extra risks 
must be borne by the merchant— they are not covered by the 
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freight "? I cannot see that the principle of public interest is 
involved in this question. 

The clause of transhipment, also, is justified by these 
reasons. And as to the non-delivery of goods at the port of 
destination and returning them by other vessels, it must be 
granted that this may happen by carelessness of the master 
or officers ; but it may happen, also, through inadvertency of 
the shipper in properly marking the goods and the port 
of destination, and the short time of stay at intermediate 
ports in some degree excuses the mistakes. At any rate, no 
general public interest of importance is involved in this 
clause, as well as in the clause limiting the amount for which 
the owners are responsible in case of non-delivery or belated 
delivery, so as to justify the interference of legislation. 

This, also, seems to be the case with deck loads. The 
merchants complain that goods are charged on deck without 
previous advertisement to the shipper. But, although it is 
true that bills of lading often contain the clause, '' The vessel 
to be at liberty to stow goods on deck," still the merchant, 
who must know the form of the bills of lading, can easily 
avoid any risk by stipulating, on advising the shipment to 
the agent of the steamship company, that the goods are to be 
stowed below deck, or, if not, that he be informed in time to 
procure a proper insurance for them. 

It needs no explanation that a clause which allows the 
owner to bring into general average damages done to the 
engines by the vessel going aground without an imminent 
peril is of no public interest whatever. 

Lastly, it is said that legislation must forbid the owners 
to decline their liability for the neglect of all such duties 
as are performed by their paid employees. *' Bespondeat 
superior." But clearly this is no argument for the inter- 
ference of legislation. Beasons of public policy only can 
justify this interference. It is said, that the nature of the 
contract of affreightment involves the necessity of the said 
liability. But this is evidently erroneous, because there is 
nothing to hinder making a contract which differs from the 
contracts of affreightment defined by law. 

As to the alleged monopoly of steamship companies, it 
may be granted that merchants frequently are compelled to 
submit to the conditions of the bills of lading. But only if 
they do not offer a higher freight. Before it can be said that 
the shipowners take undue advantage of their position, it 
must be proved that they refuse to increase their liability in 
consideration of a higher freight. This proof is, as yet, not 
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given. The offer of an alternative bill of lading, made by 
the French steamship companies, is strong evidence to the 
contrary. 

The result is that, for the present, at least, there is no 
reason for advocating legislative action in imitation of the 
Harter Act. Such legislation would be welcomed, certainly, 
by the underwriters on cargo. But it is evident that legisla- 
tion cannot be invoked to improve the business of under- 
writers. If the risks are greater than formerly, the premiums 
must be raised. And the attitude of the underwriters at the 
above-mentioned Paris Conference— an attitude which, natu- 
rally, will result in a raising of insurance premiums and not 
in making insurance impossible — seems to me to be fully 
justified if the present premiums are too low. But this is 
not a matter of public order, and, consequently, it affords nof 
reason for interference by legislation. 

VI. 

If I am right thus far, the question for this Association 
remains : Ought the Harter Act and bills of lading legislation 
to be dropped out of the programme of the International Law 
Association altogether ? 

I think not. It is true, as Sir Walter Fhillimore remarked 
at the Ghristiania Conference, that the general bill of lading 
proposed by the Association at its London Conference in 1893 
has fallen stillborn. But this only proves that it is impossible 
to draft a bill of lading which suits all interests concerned, 
and is adapted to all the ever-changing requirements of mari- 
time commerce. It is not impossible, however, that abuses 
may arise which show the necessity of legislation. And it is 
possible, also, that iniquities may occur which could be suc- 
cessfully met by repeated discussions in meetings like those of 
this Association. It is highly desirable that the commercial 
public shall know that the Conferences of this Association 
afford an opportunity of a public discussion on any well- 
founded complaints on the contents of bills of lading, and 
that it may be induced to communicate to this Association 
any well-founded complaints which they may have to make. 

Vorsitzender Dr. Kooh : Die Versammlung hat schon 
dem Herrn Eedner ihren verbindlichsten Dank fiir die 
ausserordentlich klare Behandlung der Frage dargetan. 

Mr. Justice Walton ist nicht da. Sir Wm. Kennedy 



( 250 ) 

will so liebenswiirdig sein, dexx eingesandten Yortrag zu 
verlesen. (Geschieht.) 

At the request of the President, Dr. Bibssbr then took 
the Chair. 

Sir William Kennedy : My brother Judge and great friend, 
Mr. Justice Walton, is unfortunately unable to be here, and 
he has asked me to read his short Paper on " The Harter 
Act and Bills of Lading Legislation." 

The following Paper by the Hon. Sir Joseph Walton was 
then read by Sir William Kennedy : — 

THE HAKTEE ACT. 

It is impossible for me to throw any new light upon this 
subject from the practical side, or, in other words, from the 
point of view of the man of business. Lawyers and judges 
get glimpses more or less frequent of the machinery and 
details of business ; they have to consider the construction 
and effect of contracts, and to unravel and analyse com- 
mercial transactions in order to understand clearly the true 
relations, and so ascertain the mutual rights and obligations 
of the parties thereto. But it does not fall within the scope 
and range of their duties to dictate or indeed to suggest to 
men of business the terms upon which they should deal 
with one another. At the same time experience teaches 
that business cannot be carried on without occasional 
recourse to the assistance of the lawyer and appeals more 
or less frequent to courts of law. 

The bulk of the world's business is done, and must be 
done, from day to day and hour to hour by busy men who 
think of rates and freights and costs and expenses, and who 
do not pause to consider the general and what are really 
the fundamental conditions of the contracts upon which 
such business proceeds. What is written down is usually 
not more precise or explicit than the few words or signs 
which are scribbled on an underwriter's slip, or the three 
or four cablegrams in the language of a code which pass 
between brokers in New York or Yokohama and brokers in 
London or Hamburg. The basis of the business is of course 
contract and contract only. But by reason of the pressure 
of affairs in the actual closing of the bargain, the general 
terms of the contract are usually taken for granted. They 
are to be found to some extent in common forms such as 
the usual form of a Lloyd's Policy or the bill of lading or 
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chaiTterparty in common use in a particular trade or by a 
particular steamship company. And to a still larger extent 
they are to be found in certain mercantile customs recog- 
nised by the courts of law, and in some countries expressed 
in a code. But such customary rulefe, whether expressed in 
a code or not, are not usually compulsory in the sense that 
they must necessarily apply to every contract whether the 
parties wish and intend them to apply or not. Ordinarily 
they apply only in so far as the parties to the contract have 
not expressly agreed that they shall not apply. In nine 
hundred and ninety-nine cases out of a thousand the trans- 
action is completed without dispute, and without necessity 
to refer to the terms of the formal contract. When a 
dispute arises it is usually because the words of the contract 
expressed in some common form, do not very happily apply 
to or fit what in the event, perhaps unexpectedly, prove to 
be the facts of the particular transaction. Still the rights 
of the parties must be governed by the words of the contract, 
and these words must be construed according to the ordinary 
rules of logic and good sense. The court cannot alter the 
language of the contract in order to make a different con- 
tract, such as the court may think the parties would have 
made if they had foreseen the difficulty which has arisen ; 
and the result is no doubt in some cases unsatisfactory. It 
seems to me to follow from all this that as men of busi- 
ness have little time to consider abstract principles, or to 
criticise very carefully their common forms Or the bearing 
and effect of customary rules upon conmaercial transactions, 
the nature of which is always changing with the changing 
conditions of the world's trade, it is all the more important 
that these matters should from time to time be considered 
by an Association such as this, which includes amongst its 
members both men of business and lawyers representing all 
the great maritime nations. This preface is an excuse for 
a short paper, in which I propose to deal not so much with 
practical details as with the broad principles upon which 
the legislation of the Harter Act proceeds. 

It is, perhaps, scarcely necessary to point out that the 
Harter Act bears no analogy whatever to the rules of law 
which define and regulate rights and obligations which do 
not arise from and are independent of contract. It is 
obvious that the law relating, for instance, to collisions at 
sea and to salvage, where the service is not rendered under 
a contract, stands upon a totally different footing. Again, 
it is clear that the Harter Act does not belong to that 
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department of legislation which deals with matters criminal 
or (juasi-criminal, and prohibits certain contracts as offences 
against good morals or public order. And although it may 
be argued in support of the Harter Act that contracts of 
affreightment, which in any way relieve the shipowner from 
the duty of taking proper care by himself and his servants 
to make his vessel seaworthy and safe for the voyages upon 
which she may be employed, should be forbidden in the 
pubUc interest, it is at the same time clear that the Harter 
Act does not belong to that class of enactments which 
regulate to some extent the loading, equipment, and sea- 
worthiness of ships with a view to prevent unnecessary 
danger to life. 

The Harter Act deals with contracts, and enacts that 
persons entering into contracts of affreightment shall not 
be at liberty to introduce into them certain terms, lawful in 
themselves, but rendered unlawful by the Act. Its pro- 
fessed object is to protect merchants and shippers agamst 
shipowners in the arrangement of the terms of the contract 
of affreightment. The true analogy to the Harter Act is to 
be found in the laws which regulate in certain matters the 
relations between employers and employed, or (if I may be 
permitted to use the illustration without offence) in the old 
Usury laws or the modem enactments of the British legis- 
lature by which the borrower is protected against the 
lender of money. 

There may come a time, but we shall not see it, when 
the State will everywhere regulate all things. But under 
the existing order of things I suppose every one agrees that 
it is not ordinarily the function of the State by its legisla- 
tion to dictate to merchants or shipowners or to other men 
of business how they shall protect their own interests in 
their lawful dealings one with another. There is, however, 
no doubt that even in modem times exceptions have been 
made to this salutary rule, and that some of such exceptions 
have met with, at all events, very general approval. But 
it seems important that every such exception should be recog- 
nised as an exception, and an exception to a thoroughly 
sound general rule which should be all but universal in its 
application ; and that it should be realised that there is a 
strong primd facie case against every such exception, and 
that the onus is on those who propose such an exception to 
justify and make good their case. 

Still it must be granted that there may be cases in which 
it is expedient for the State to interfere with libertv of 
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contract, as with the liberty of the individual in other 
respects. The legislature of the United States in 1893 
came to the conclusion that the case for the Harter Act was 
made out, and it is certainly not for me to criticise its action. 
But what about the other maritime nations ? 

This Association has done most valuable work in calling 
attention to the importance of securing uniformity in the 
laws relating to traffic on the high seas of all the maritime 
nations. It has also endeavoured, and in certain cases with 
conspicuous success, to introduce in practice uniformity of 
contract in matters relating to international commerce. 
But I do not know that any practical steps have been taken 
by the Association to make such uniformity of contract 
compulsory by law. With regard to the contract of 
affreightment the action of the Association has not, I 
think, gone further in this direction than the expression of 
an opinion at the Hamburg Conference in 1885, that the 
shipowner ought not to be allowed to protect himself by a 
clause in the bill of lading from liability for negligence on 
the part of the captain, officers, and crew — an expression of 
opinion which was in effect disapproved by a resolution of 
the Association at a subsequent Conference. 

The attempts which have been made by the Association 
to introduce a common form of bill of lading have not, as 
I understand, met with any practical success. Neither the 
Liverpool Bill of Lading of 1882, nor the Hamburg Eules 
of Affreightment of 1885, nor the London Conference Eules 
of Affreightment of 1893 have been adopted hj shipowners 
and merchants. But it is interesting and significant to 
observe that in certain important trades negotiations between 
shipowners and merchants have resulted in the adoption of 
common forms of bill of lading. Three of these are to be 
found in Appendix A of the last edition of the well-known 
treatise on Carriage by SeUy by the late Judge Carver. I 
cannot mention the name of that most learned lawyer and 
exact and thoughtful writer without expressing my sense 
of the irreparable loss which the legal profession, the 
mercantile community and this Association have suffered 
by his death. The General Produce Steamer Bill of Lading 
and the Grain Cargo Steamer Bill of Lading, adopted in 
1885 in the Mediterranean, Black Sea, and Baltic trades, 
and the New York Produce Exchange Bill of Lading, are 
very useful examples of the kind and degree of uniformity 
which can without compulsory legislation be obtained by 
negotiation between the interested parties. 
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The Harter Act was not passed until 1893, and the 
language of these bills of lading is not, of course, identical 
with that of the Harter Act. If it were necessary to 
consider whether they comply strictly with the requirements 
of the Act, questions of some, difficulty, perhaps, might 
arise. Broadly speaking, however, their terms appear to 
me to be consistent with what I may call the principles 
of the Act. 

They do not exempt the shipowner from liability for 
loss arising from negligence on the part of himself or his 
servants in the stowage,* custody, care, handhng, or proper 
delivery of the cargo. They do not release him from, or in 
any way lessen, his liability for loss arising from any neglect 
or default by himself or his servants in exercising due 
diligence to properly equip, man, provision, and outfit the 
vessel and to make her seaworthy and capable of performing 
her intended voyage. These are the two essential principles 
of the Harter Act as set forth in the first and second of its 
sections. I shall say a word presently as to the third 
section. It may, I think, be expected that the result of the 
Harter Act, and, to some extent, of the attention which has 
been directed to the subject by this Association, will be that 
these two rules, which are compulsory wherever the Harter 
Act operates, will as a matter of contract come to be 
voluntarily accepted as normal or ordinary rules of affreight- 
ment by shippers and shipowners in all countries. Foreign 
shipowners trading with the United States are obliged to 
protect themselves by inserting in their bills of lading a 
clause that all the exceptions and other terms therein 
contained are to be read subject to the Harter Act, and to be 
binding only in so far as that Act allows. There does not 
appear to be any reason to suppose that the great ship- 
owning companies who have in this way been compelled to 
adopt the Harter Act, have thereby suffered any great 
inconvenience, or that their trade has been seriously 
hampered or interfered with. 

I speak with diffidence, but it is perhaps not going too 
far to say that the tendency appears to be towards practical 
uniformity in the carrying trade of the world as to the two 
points upon which the Harter Act insists. It is unnecessary 
to dwell upon the importance of every step towards 
uniformity in the fundamental terms and conditions of bills 
of lading, whether they are considered as records of 
contract or as documents of title. If this Association can 
assist in bringing about such practical uniformity, there is 
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no doubt it will render a very useful service to the 
commercial community. 

When, however, an appeal is made to other legislatures 
to follow the example of the United States and to make it 
unlawful, and, indeed, a penal offence, for a shipowner to 
stipulate with a shipper that he shall not be responsible for 
the negligence of his servants, very different considerations 
arise. The prohibitions of the Harter Act obviously go far 
beyond anything that is required for preventing unnecessary 
danger to life at sea. It is said that the ** negligence 
clause '' is inequitable and unjust. But there are many who 
find a difficulty in understanding in what way it is unjust 
in itself or contrary to the necessary laws pf right and 
wrong that a shipowner who has provided a sufficient staff 
of competent servants, furnished them with all requisite 
equipment for the purposes of their work, and given them 
all proper orders and instructions, should agree with the 
shipper that he, the shipowner, shall not be liable for a loss 
caused by their acts of negligence — acts which may be in 
direct disobedience to his orders. This view does not 
involve any objection to the rule of law which in certain 
cases makes the innocent employer liable for the negligence 
of his servant causing injury to a third person with whom 
the employer has no contractual relationship at all. All 
that is said is that when a shipowner agrees to carry goods 
it is not in itself contrary to the principles of abstract justice 
that he should undertake the service on the terms that he is 
not to be liable for a loss caused by negligence on the part 
of his servants. This would not protect him if the loss was 
due to his own neglect in employing incompetent servants 
or in giving them improper orders. But, passing away from 
the somewhat difficult subject of abstract justice, it is said 
that the ** negligence clause " is unreasonable as between 
the parties, and therefore should be forbidden. In answer 
to this it will be contended that the reasonableness of this 
particular clause must depend largely upon the other terms 
of the contract. And the question will be asked whether 
the parties themselves are not the best judges as to the 
reasonableness of their agreement. But, finaUy, in support 
of compulsory legislation it is argued that the parties to the 
bargain in the case of the contract of affreightment are, 
under existing conditions of business, not upon equal terms ; 
that the shipowners, by combination, have created a 
monopoly, and that this justifies and renders expedient 
such legislation as that of the Harter Act. With all 
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respect for other views I may say that in my judgment it 
is upon this final ground that the case for the Act can be 
best supported. But even here there is certainly room for 
very great difference of opinion. Compulsory legislation 
would assuredly be opposed by very many of those who 
would be glad to see the principles of the Harter Act 
embodied in the rules which should be generally accepted as 
forming the normal basis of all contracts of affreightment — 
rules which should be applicable in all cases in which it 
was not expressly agreed that they should not apply. To 
many it appears to be a mere question of insurance, which 
should be left to be settled between shipper, shipowners, 
and underwriters. Upon whom does the risk of negligence 
fall, upon owners or shippers ? If upon shippers they cover 
it by their policy on goods ; if upon owners (unless they 
choose to be their own insurers) they are protected by their 
Protection or Indemnity Association. The price of the risk 
is measured by the premium. If the shipowner takes the 
risk its price must be included in the freight. I do not 
propose to express any opinion upon these conflicting views. 

It is dangerous to prophesy. With advancing years one 
realises more and more how " the old order changeth, yield- 
ing place to new.*' Fashions seem to change, or old fashions 
to be revived, in economics and principles of policy as in 
other things. But my impression is that, so far as Great 
Britain is concerned, legislation upon the lines of the 
Harter Act is not, to use a well-worn phrase, within the 
range of practical politics. 

And now, if I may, I should like to add a word or two as 
to the construction and effect of Section 3 of the Harter 
Act. To make my meaning clear I think that I must quote 
the section : — 

** If the owner of anjr vessel shall exercise due diligence 
to make the said vessel in all respects seaworthy and pro- 
perly manned, equipped, and supplied, neither the vessel, 
her owner or owners, agent, or charterers shall become or 
be held responsible for damage or loss resulting from faults 
or errors in navigation or in the management of said vessel, 
nor shall the vessel, her owner or owners, charterers, agent, 
or master be held liable for losses arising from dangers of 
the sea, or other navigable waters, acts of God, or public 
enemies, or the inherent defect, quality, or vice of the thing 
carried, or from insufficiency of package, or seizure under 
legal process, or for loss resulting from any act or omission 
of the shipper or owner of the goods, his agent or represen- 
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tative, or from saving or attempting to save life or property 
at sea, or from deviation in rendering such services.'* 

The first thing that occurs to me upon this section is to 
ask whether it in any way interferes with freedom of con- 
tract. I do not desire to commit myself to any positive or 
final opinion uj)on this or upon any other open question 
which suggests itself as to the meaning of this section, but 
it is difficult to see how Section 3 interferes with freedom 
of contract at all. By Sections 1 and 2 the shipowner 
is forbidden to divest himself by contract of the obliga- 
tion to use reasonable diligence and skill by himself and his 
servants (1) in the care of the cargo, and (2) in making the 
ship seaworthy for her voyage. Section 3 does not appear 
to put any further limitation on the shipowner's liberty to 
protect himself from liability by contract. It sets out a list 
of perils, and provides that, subject to a certain condition as 
to due diligence, the shipowner shall not be liable for loss 
arising from any of such perils. There appears to be 
nothing to prevent the shipowner from agreeing with the 
shipper that the protection given to the shipowner by the 
section shall be limited or abandoned altogether ; or, on the 
other hand, that the shipowner shall be exempt from 
liability for losses occasioned by perils other than those 
mentioned in the section. Where the Act applies, and in 
so far as the contract is silent upon the subject, the ship- 
owner will be entitled to the protection given to him by the 
section. 

It is obviously important to the shipowner that he 
should understand exactly the nature and extent of such 
protection, in order that he may, if necessary, and so far as 
the Act permits, agree with the shipper and stipulate by the 
bill of lading for a larger exemption. 

It may have been, and apparently at one time was sup- 
posed, that the effect of Section 3 was to exempt the ship- 
owner from liability for any loss caused by any of the 
excepted perils named in the section, even though such loss 
resulted from some latent defect in the ship existing at the 
beginning of the voyage, provided that all due diligence had 
been exercised by the shipowner and his servants to make 
the vessel seaworthy as required by the Act. 

A clause to this effect is not unfrequently foimd in bills 
of lading ; and whatever may be the true construction of 
Section 3 there is apparently nothing in the Harter Act to 
prevent its use. 

The case of the Carib Prince (170 U.S. 655) was decided 

17 
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by the Supreme Court of the United States in 1898, and 
was followed in England in the case of McFadden v. Blue 
Star Line, which was decided in March, 1905 (1905 1 K.B. 
697). In each case the Harter Act applied, and the question 
arose whether the shipowner was liable for damage to cargo 
caused by sea- water finding its way into a ship which had 
become leaky during the voyage through the failure in the 
one case of a defective rivet, and in the other of the 
defective packing of a valve case. In each case, therefore, 
the loss was a Joss arising proximately from a danger 
or peril of the sea, and it was found as a fact in each 
case that it resulted from a latent defect which existed 
at the beginning of the voyage; and in each case it was 
found or assumed for the purpose of the judgment that all 
due diligence had been exercised by the shipowner and 
his servants to make the ship in all respects seaworthy as 
required by the Harter Act. It seems clear that if Section 3 
had the effect which I have indicated, the shipowner would 
in each case have been exempt from liability. 

The decision, however, upon the point in question was 
that inasmuch as the loss resulted from a defect existing at 
the beginning of the voyage, even though it was a latent 
defect, and all diligence had been exercised, still there 
was a breach of the warranty of seaworthiness, and in 
such a case Section 3 afforded the shipowner no protection. 
The effect of these decisions appears to be that Section 3 
does not in any way or in any case relieve the shipowner 
from the obligation, not merely to do his best to furnish, 
but actually to furnish a seaworthy ship. It was of course 
a well-established rule of the ordinary law that the excep- 
tions in the bill of lading did not protect the shipowner 
where the loss, though caused proximately by an excepted 
peril, resulted from either some negligence on the part of 
the shipowner or his servants, or some defect in the ship 
existing at the beginning of and rendering her unseaworthy 
for the voyage. The effect of the decisions appears to be 
that this rule is in no way qualified or altered by the Harter 
Act ; and that even where a loss is caused proximately by 
one of the perils mentioned in Section 3 the shipowner who 
has by himself or his servants exercised all diligence to make 
his ship seaworthy is not absolutely exempt from liability 
unless he has made it an express term of the contract of 
affreightment that he is not to be liable for loss arising from 
latent defects existing at the beginning of the voyage. 

It is with some hesitation that I venture to ask another 
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question as to the meaning of Section 3. Must the words 
of the section which make the immunity of the shipowner 
conditional upon the exercise of due diligence be read 
literally? An illustration will make my meaning clearer. 
Suppose that a vessel is sunk and lost through some fault 
or error in her navigation, can the owner rely upon 
Section 3 if it can be shown that there had been a 
failure to exercise due diligence to make the vessel sea- 
worthy at the beginning of the voyage in some respect 
which was wholly unconnected with her loss ? The vessel 
is stranded and lost or sunk in a collision in consequence of 
some fault or error in her navigation. Can the owner claim 
exemption under Section 3 if it can be shown that by 
some negligence on the part of his servants the vessel 
commenced her voyage with a defective rivet, as in the 
Garib Prince^ or a defective valve packing, as in McFadden 
V. Blue Star Line ? 

I shall not attempt to answer this question. But what 
the points to which I have referred seem to suggest is this, 
that if what I have called the principles of the Harter Act 
are to be, as I think they very reasonably and usefully 
might be, accepted as ordinary or normal terms of the 
contract of affreightment, it would be well to substitute 
for Section 3 a clause to the effect that the shipowner 
shall not be liable for loss arising from the perils mentioned 
in that section, even though resulting from some latent 
defect existing at the beginning of the voyage, provided 
that due diligence was exercised by the shipowner, his 
servants, and agents to make the vessel (in the words of 
Section 3) " in all respects seaworthy and properly manned, 
equipped, and supphed'' for the voyage. 

In conclusion, may I be allowed to explain that if I have 
not referred to any of the Continental codes, it is not from 
any want of appreciation of their value and importance, but 
because it was impossible within the limits of this paper to 
deal exhaustively with the subject, and it seemed to me that 
what I had to say would be more useful if I confined my 
observations to the system of law with which I am more 
familiar. 

The Chairman : I beg to tender the thanks of the Confer- 
ence to the Honourable Sir Joseph Walton for his Paper, and 
also to the Honourable Sir William Kennedy, who has had 
the kindness to read it. We will now begin the discussion on 
the subject, and Sir John Bigham will open it. 
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Sir John Bigham : Mr. Chairman and Gentlemen, I think 
we are very much indebted to Dr. Sieveking for his admirable 
Paper on the important question that is now before us, and to 
my colleague Sir Joseph Walton for his contribution to the 
consideration of the subject. I myself should not have 
thought it worth while to intervene in the matter at all, if it 
were not that I think the importance of the subject renders it 
desirable that all those who have experience about it should 
express, as far as they can, their opinion. I say I should not 
have intervened, because, having listened to the reasons given 
by Dr. Sieveking, and having heard the reasons put forward 
by Sir Joseph Walton in his Paper, I entirely agree with 
them (Hear, hear) ; and it is therefore not necessary, at any 
rate at any length, to give my reasons for supporting the 
views that have been taken. They are in the Papers that 
are before you. But I have had so long an experience, both 
at the Bar in England and on the Bench in England in 
connection with this matter in the Commercial Court, in 
which I so frequently sit, that I think I can speak with some 
authority upon the questions. There is a principle which to 
my mind is of the utmost importance — the principle which is 
violated by the Harter Act, and which the suggestions put 
forward by those persons who take views different from those 
of my friend Dr. Sieveking here would also violate. That 
principle is this : that business men ought to be left alone to 
make their contracts in their own way, and as they think 
right. (Applause.) Now many points are put forward by 
those who would interfere with this principle as justifying the 
interference, and I will only refer to one or two of them, and 
even then I shall do little more — no more, perhaps, — than echo 
what has been said with regard to them in the two Papers 
which have just been read to us. It is said that the excep- 
tions now introduced into steamship bills of lading (very, 
very comprehensive exceptions, no doubt) encourage fraud, 
thefts, and carelessness. I can imagine that, if, in point of 
fact, they do encourage fraud, thefts, and carelessness, they 
might be against what is called public policy, but I speak 
from a very long experience, and my own firm conviction is 
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that they do nothing of the kind. (Hear, hear.) Ship- 
owners are too wise to manage their basiness in such a way 
that any of those three offences can be reasonably imputed to 
them. Thefts on board ships take place just as thefts in our 
houses take place, and it is impossible, in the present state of 
things at all events, absolutely to prevent them. But when 
one thinks of the vast number of transactions, and of the vast 
number of dealings with goods which take place every moment 
of the year in one port or another in the various kingdoms, 
one marvels, not at the thefts or frauds which are committed, 
but one marvels that the instances of those thefts and frauds 
and carelessness are so few. (Hear, hear.) It is then said that 
the clauses which one knows in the Eastern bill of lading with 
regard to trans-shipment, are clauses which in some way or 
another ought to be interfered with. Now stop for a moment 
to consider that. It is the practice in the East — for instance 
take the Persian Gulf — for a shipowner to put up a general 
ship to carry goods from numerous small ports in that part of 
the world, to numerous ports in the West, be it to England, 
be it to France, to America, or where not. He takes small 
parcels from one place, and small parcels from another place, 
and so the cargo is made up, and he inserts in the bill of 
lading a provision to the effect that his ship may call, after 
the goods of the shippers are taken on board, at any place for 
the purpose of receiving further cargo, and may, when she 
gets to the West — what may be called her general destina- 
tion — deliver cargo at ports in England or elsewhere, in such 
rotation, and in such order as the convenience of the ship may 
require. It is said that this violates the principle, that when 
a shipowner takes a cargo for a certain destination he should 
send his «hip direct to that destination. No doubt that is the 
general rule ; but how inconvenient it would be if that rule 
were applied to such a general ship as I have just mentioned ! 
And what would the rate of freight be ? It would be prohibi- 
tive to the trade if the shipowner had to carry every little 
parcel direct to its destination, without utilising his ship for 
the purpose of the collection of other parcels. He would be 
obliged to charge such a rate of freight that the ship might as 
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well be taken ofif the berth, and the shipper might as well give 
ap doing his business. (Hear, hear.) 

Thus there are these two matters which have been men- 
tioned, the clauses by which the shipowner frees himself from 
liability for thefts, or carelesness, or frauds, and the clause by 
which he gives himself liberty to call where the convenience 
of the ship may make it desirable that he should. Then 
there is another clause, which is a very frequent one, giving 
the shipowner power to put the goods, if he thinks fit, upon 
the deck. That is a rule, except in a particular trade, which 
is contrary to what may be called the general rule, but it may 
be very necessary and is often very necessary, and is, I am 
satisfied, never done unless it is necessary. 

Now another objection that is made — and there is a little 
in it, but not much — is this. It is said that the shipper has 
to take in exchange for his shipped goods such a bill of 
lading as the shipowner may choose to tender him. There 
is some truth in that. He ships his goods. It is about the 
shipment that he is thinking. He does not trouble his head 
about the form of the bill of lading ; but when he goes to ask 
for his bill of lading at the ofl&ce of the shipowner, he gets 
presented to him the Company's form, and he takes it. In a 
sense he has no choice. His goods have gone down to the 
ship ; his goods are probably on board the ship, and the ship 
is just about to sail, and therefore he must take the bill of 
lading. If he does not like it, it is his own look-out. He 
can perfectly well consult the bill of lading before he ships 
his goods if he pleases ; but he knows, like a sensible man, 
that he has to deal with business people, and he must deal 
with those business people in the ordinary way of business. 
(Hear, hear.) In theory there is apparently something in 
this, but, as a matter of fact, in business, there is nothing. I 
agree with Dr. Sieveking when he says that the whole thing 
resolves itself into contract. (Hear, hear.) These risks have 
to be borne by somebody, the shipowner, or the shipper ; they 
can arrange between themselves; and then there is that 
Superman — ^you know, the underwriter — who will relieve either 
one or the other from the obligation which is thrust upon him. 
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(Laughter.) There is nothing in all this, gentlemen. These 
gentlemen who have written these two Papers, Dr. Sieveking 
and Sir Joseph Walton, have arrived at the right conclusion, 
just as this Committee which has been referred to in Dr. 
Sieveking's Paper arrive at the right conclusion when they 
say: Leave business men to arrange their contracts in the 
way they think best, without the interference of the Law. 
(Loud applause.) 

Mr. Bbn^ Yebneaux (Messageries Maritimes) (Paris) : Mes 
premiers mots seront aussi pour payer un tribut d'admiration 
aux deux remarquables rapports que vous venez d'entendre la 
lecture. J'ai 6t6 heureux en particulier d'6couter M. le Dr. 
Sieveking r^sumer avec une clart6 parfaite les travaux de la 
commission interminist6rielle qui s'est reunie en Prance sous 
la pr^sidence de M. Durand, conseiller de la Cour de Cassa- 
tion, et qui comprenait, je le mentionne en passant, un juris- 
consulte dont le nom est sympathique aux membres de I'lnter- 
national Law Association, M. Henri Fromageot. M. le Dr. 
Sieveking vous a si bien expos6 le besoin de cette Commission 
que je n'ai plus a le faire. II me suffira de dire que Tetude 
a laquelle elle a proc6d6 a 6i6 des plus completes ; qu'elle a 
entendu les int^ress^s des deux cot^s, et qu'eUe a pris tous les 
arguments en consideration. 

En ce qui me concerne, voici les observations qui me 
restent a presenter. Comme Ta declare cette Commission, et 
comme Ta dit aussi M. le Dr. Sieveking, il est impossible a 
une nation isol6e de modifier sa legislation dans un sens 
restrictif, sans se mettre en 6tat d'inferiorit^ a I'egard de ses 
concurrentes. II faudrait une entente internationale g^n^rale. 
Cette entente est-elle possible ? Cette entente est-elle desir- 
able ? C'est ce que je voudrais examiner. 

Cette entente est-elle possible ? Je ne le crois pas. Depuis 
plusieurs anuses, le Comite Maritime International s^occupe 
de r6aliser Tunification dans des matieres qui ne soulevent ni 
autant de controverses, ni autant de passions, a savoir, Tabord- 
age et Tassistance. Sans doute, je crois au succ^s de ses 
efforts. Cependant si le r^sultat est si lent a obtenir dans ces 
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matieres, comment esperer arriver a Tunification dans la 
matiere si controversee qui nous occupe ? 

Bien plus, une tentative d'unification sur la matiere des 
connoissements serait inopportune, car logiquement Tunifica- 
tion ne devrait etre recherch^e en cette matiere qu'une fois 
qu'on Taura realis^e dans la matiere de la responsabilite des 
propri^taires de navires. 

L*entente pour Tadoption d*une loi uniforme dans le sens 
du Barter Act est-elle desirable ? Je ne le crois pas non plus. 
Le Barter Act n'est satisfaisant, ni au point de vue juridique, 
ni au point de vue ^conomique. 

Au point de vue juridique, il n'est nuUement Texpression 
d'une Y^rite sup^rieure qui doit rayonner dans le monde. 
G'est une loi nationale de circonstance, faite par les Etats- 
Unis sur Tinvitation des seuls int^ress^s americains a servir 
les cbargeurs qui, faute de navires de leur nationality, ^taient 
obliges de confier leurs marchandises aux compagnies de 
navigation 6trangeres. Ce n'est point, je le repete, Texpres- 
sion d'un principe sup^rieur. Sans doute, autrefois le preteur 
romain avait cre6 Taction de recepto qui rendait le trans- 
porteur strictement responsable a moins de force majeure, et 
il avait rendu cet 6dit pour empecher les fraudes possibles. 
Mais aujourd'hui, cette id^e n'est pas admissible. En reality, 
les clauses actuelles ne favorisent nuUement les fraudes, et 
Ton ne pent pas dire que Tordre public soit engage. 

Aujourd'hui, il y aurait plutot injustice a faire peser sur 
Tarmateur une responsabilite ineluctable. Le chargeur profite 
de Teconomie et de la rapidity qui r6sultent de la transforma- 
tion des conditions de la navigation. II est juste qu'il supporte 
les risques inherents a ces avantages. 

Au point de vue 6conomique, une loi dans le sens du 
Barter Act ne serait pas non plus satisfaisante. EUe laisserait 
toujours le chargeur dans Tobligation de faire un contrat 
d'assurance, et par suite le chargeur serait toujours expose a 
ce qu'il n'y ait pas adaptation parfaite des contrats d'assu- 
rance et de transport. 

La verite est qu'il vaut mieux laisser aux interesses le 
soin de chercher cette adaptation. Dans cet ordre d'idees, je 
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signale une tentative importante qui va etre faite en France. 
La Compagnie des Messageries Maritimes va mettre en 
circulation des connoissements qui contiennent la clause de 
garantie suivante : — 

"Gabantie oppbbtb aux ohabgbubs. 
''Article 17. 

"A la demande de M , chargeur, les mar- 

chandises d6nomm6es ci- centre, ayant une valeur fix6e de 

gr6 a gre a sont gajranties aux 

conditions de la police fiottante souscrite par la Compagnie 
en France et dont il declare avoir parfaite connaissance, 
contre les risques laiss6s a leur charge par Tarticle 15 ci- 
dessus et, d'une fa9on g6nerale, contre tous risques resultant 
d'6venements fortuits ou de force majeure, soit sur terre, soit 
sur mer, depuis leur prise en charge jusqu'a leur delivrance a 
la destination definitive. 

" Moyennant la surtaxe de presentement 

payee, les consequences de ces risques seront support^es, soit 
par la Compagnie elle-meme, soit par les assureurs de la 
police flottante, aux conditions de cette police, de Texecution 
de laquelle elle se porte solidairement garante.'' 

Par suite de cette clause le chargeur aura une double 
garantie. Les garanties du transporteur et de Tassureur sont 
r^unies, gemin^es, de telle sorte que le chargeur ne pent se 
trouver renvoy6 de Tassureur a Tarmateur et de Tarmateur a 
I'assureur. Les deux garanties reunies lui donnent la securite 
d'etre pay^ en tout cas (a moins, bien entendu, d'un cas 
comme la vice propre). 

C'est ainsi que Tindustrie des transports maritimes pent 
co-operer a donner plein satisfaction au commerce. Leur 
co-operation, a mon avis, pent etre feconde et je conclus 
qu'elle doit rendre inutile Tintervention du legislation. (Ap- 
plaudissements.) 

YoBSiTZENDEB Db. Bibbseb : Hcrr Eckstein hat das Wort. 

Mr. H. Eckstein (Hamburg), read the following Paper : — 

Am Schlusse seines Paper on Barter Act and Bills of 
Lading Legislation sagt Herr President Sieveking — 

"It is highly desirable that the commercial public shall 
kaow that the Conferences of this Association afford an 
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opportunity of a public discussion on any 'well-founded' 
complaints on the contents of bills of lading, and that it 
may be induced to communicate to this Association any 
well-founded complaints which they may have to make,'* 

£s sei mir daher gestattet, nam ens des Vereins Ham- 
burger Assekuradeure unserer Ansicht nach wohlbegriindete 
Klagen iiber die Fassung der Konnossemente hier vorzu- 
bringen, wie sie sich zum Nachteil der Befrachter und 
Versicherer im Laufe der Zeit leider herausgebildet hat. 

Die Argumente, welche Herr Prasident Sieveking teilweise 
im Anschluss an den Bapport des franzosischen Advokaten 
Mr. Bousseau vom 9. Marz 1906 dafiir geltend macht, dass es 
mindestens zur Zeit nicht empfehlenswert ist, hier die 
bessernde Hand durch eine internationale Gesetzgebung im 
Sinne der Harter Act anzulegen, scheinen mir durchaus nicht 
iiberzeugend zu sein, und mochte ich die Begriindung unserer 
gegenteiligen Ansicht hier kurz darzulegen suchen, indem ich 
vorweg bemerke, dassauch ich glaube, eswiirde zu Nachteilen 
fiihren, wenn nur ein einzelner europaischer Staat ein solches 
Gesetz einfiihren woUte; ich bin vielmehr gleichfalls der 
Meinung, dass dabei auf internationalem Wege eine Einigung 
erstrebt werden muss. 

Mein erster Vorredner wirft zunachst die Frage auf, ob die 
Gesetzgebung in die Vertragsfreiheit eingreifen darf ? (The 
question is, whether legislation ought to interfere with the 
principle of liberty of contract.) 

Ich meine nun, und glaube dabei die grosse Majoritat der 
Ablader (Befrachter) und Versicherer hinter mir zu haben, 
dass man heutzutage beziiglich des Seefrachtvertrages 
zwischen Beedern und Yerladern von einer Vertragsfreiheit 
iiberhaupt nicht mehr reden kann. Dieselbe mag auf dem 
Papier bestehen ; in Wirklichkeit existiert sie nicht. 

Die Entwicklung des modernen Beedereibetriebes hat den 
Beedern eine so grosse wirtschaftliche Uebermacht gegen die 
Verlader gegeben, dass sie den ersteren die einseitige Fest- 
setzung von Vertragsbedingungen ihren Kontrahenten gegen- 
iiber gestattet und kann man eine entsprechende Gesetzge- 
bung als Eingriff in die Vertragsfreiheit nicht wol bezeichnen. 

Der Verlader, welcher seine Waren iiber See senden will, 
kann mit dem Beeder nicht ^'frei vereinbaren,'' unter welchen 
Bedingungen dies geschehen soil, sondern er befindet sich in 
der Zwangsku/e, das ihm vom Beeder vorgelegte Konnossement 
anzunehmen, wenn anders er seine Waren iiberhaupt ver- 
schififen will ; eine beiden Teilen gewahrleistete Vertragsfrei- 
heit besteht also in der Tat nicht. Die heutzutage iiblichen 
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Elaaseln gehen bei einigen Beedereien so weit, dass dieselben 
den Beeder de facto von jeder Haftung freimachen, wodarch 
die ungeheuerlichsten Missstande fiir die Yerlader hervor- 
gerufen werden ; hierfiir nur ein Beispiel. Einer in Antwerpen 
domizilierten Firma, welche regelmS,ssige Yerschiffungen nach 
Hamburg zu machen hat, warden ihre Waren am letzteren 
Flatze haufig beschadigt geliefert ; die Ursache der Beschadi- 
gung war eine solche, dass miter normalen Yerhaltnissen die 
Beederei fiir den Schaden hatte aufkommen miissen; auf 
Grand des Eonnossements lehnte dieselbejedoch jeden Ersatz 
ab, und den Yerladern entstanden dadarch grosse, mit 
Zeitverlust und Eosten verbundene Unannehmlichkeiten, bis 
zur endgiiltigen Abnahme der Ware in Hamburg, was so 
lastig warde, dass die Yerlader sich gezwungen sahen, ibre 
Waren nach Grimsby zu verladen und von dort nach Hamburg, 
mit Dampfem einer Beederei, die sich wenigstens nicht von 
jeder Haftung freizeichnete ! 

Die einzige Yeranlassung zu einer Gesetzgebung in er- 
wahntem Sinne, sagt Herr Frasident Sieveking weiter, wiirde 
darin liegen, dass das offentliche Interesse unter dem gegen- 
wartigen Zustande der Dinge leide. Das konne nur dann 
angenommen werden, wenn Unregelmassigkeiten offentlichen 
Earakters — Diebstahle oder Betriigereien — die Folge des ge- 
genwartigen Zustandes seien, und dadurch vermehrt wiirden. 
Dieser Gedankengang hat mich iiberrascht ; heutzutage, auf 
der Hohe unserer Eultur, wird doch niemand mehr daran 
denken die Gesetzgebung, durch welche die civilrechtlichen 
Beziehungen der Menschen geregelt werden soUen, darauf zu 
beschranken, dass dadurch eine moglichste Yerminderung 
strafrechtlich zu ahnender Handlungen eintritt. Ich glaube 
nicht, dass dariiber eine Meinungsverschiedenheit bestehen 
kann und muss meiner Ansicht nach dieses Argument voU- 
standig ausscheiden. Uebrigens halt auch Herr Frasident 
Sieveking daran nicht fest, indem er nur bei der Erorterung 
der Haftung fiir Diebstahl in Biicksicht zieht, ob durch die 
Freizeichnung eine Yermehrung der Diebstahle eingetreten 
sei, bei dem wesentlich wichtigeren Funkte der Freizeichnung 
von schlechter Stauung und Bewachung der Ladung aber 
entscheidend sein lasst, ob eine solche Freizeichnung grosseren 
Yerderb oder Yerlust von Waren im Gefolge babe. 

Um Herrn Frasidenten Sieveking in seiner Darstellung 
weiter zu folgen, muss ich hervorheben, dass er sich irrt, wenn 
er wiederholt behauptet, die von ihm zum Eingreifen der 
Gesetzgebung fiir notig erachteten Yoraussetzungen seien 
nicht erwiesen ; als Mann der Fraxis kann ich Ihnen sagen, 
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dass die Diebstahle an Bord von Seeschiffen in den letzten 
Jahren ausserordentlich iiberhand genommen baben, und dass 
wir als Assecaradeure in zablreicben Fallen grosse Schaden 
baben zablen mussen, die nur durcb scblecbte Stauung der 
Giiter entstanden sind. Ich kann Ibnen bier natiirlich das 
Material dafiir nicbt ausfuhrlich vortragen, werde es aber 
gern sammeln und demjenigen zar Yerfiigung stellen, der sicb 
dafiir interessiert. Nur ein Beispiel, da es besonders krass, 
darf icb bier kurz anfiihren : Mit dem "Byzanz '* (de Freitas 
& Co.) kamen 1673 Fass Scbmalz beschadigt, resp. voUig 
verdorben durcb Belaufen mit Kupfervitriol in Hamburg an ; 
die Empfanger wurden mit ibren Anspriicben abgewiesen, da 
die Beederei sicb von unzulassiger und feblerbafter Stauung 
freigesprocben batte und einer solcben war der Scbaden 
zuzuscbfeiben, denn, so sagt das Gericbt in seinem Erkenntnis, 
es gebore zu guter und ordnungsmassiger Stauung, dass nicbt 
Waren, welche sine scbadlicbe Einwirkung auf einander 
ausiiben konnen, zusammen verstaut warden. 

Icb bin mir klar dariiber, dass erbeblicbe Zweifel besteben 
konnen, ob es sicb empfieblt ein internationales Gesetz genau 
im Umfange der Harter Act einzufi3bren ; es bandelt sicb bier 
fur mich nur um die Prinzipfrage und kann icb mir wohl 
denken, dass verschiedene Meinungen dariiber obwalten, wie 
weit eine Freizeicbnung gesetzlicb verboten werden soil. Fiir 
unbedingk enforderlicb aber balte icb das gesetzlicbe Verbot 
der Freizeicbnung von scblechter Stauung. Die ordnungs- 
massige Verstauung der ibm anvertrauten Giiter gebort zu den 
Hauptpflicbten des Reeders aus dem Transportvertrage und 
die Freizeicbnung von dieser Verpflicbtung fiibrt in der Praxis 
zu den bedenklicbsten Konsequenzen. Icb babe bier zwei 
regelmassig im Gebraucb befindlicbe Konnossementexemplare 
der Hamburgiscben Ehedereien A. Kirsten und A. 0. de Freitas 
& Co. in Handen. Diese beiden Ebedereien zeicbnen sich 
grundsatzlicb von mangelbafter Verstauung der Giiter frei und 
icb kann Ibnen bestatigen, dass wiederbolt durcb scblecbte 
Verstauung der Giiter in Dampfer dieser Ehedereien die 
Assecuradeure sebr grosse Schaden baben zablen miissen. 
Die Tatsache, dass andere angesebene Hamburger Dampfer- 
Gesellscbaften eine solcbe Freizeicbnung nicbt in ibre 
Konnossemente aufgenommen baben, beweist, dass dieselbe 
ganz gewiss im Interesse der Ebeder nicbt zwingend erforder- 
lich ist. 

Herr Prasident Sieveking meint, wenn man dem Ebeder 
die Freizeicbnung von seiner Verantwortlicbkeit verbiete, 
miisse man ibm erlauben, die Fracbten zu erhoben. Icb 
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glaube, dass es niemandem einfallen wird, dem Bheder die 
Frachtsatze vorschreiben zu wollen, die er fiir den Transport 
der ihm anvertrauten Giiter fordert ; die Hohe dieser Fracht- 
satze richtet sich doch einfach nach Angebot und Nachfrage 
im internationalen Fracbtenmarkt. 

Es aber etwa als berechtigt hinstellen zu woUen, dass man 
dem Bheder durch hohere Frachten eine Extravergiitung zu 
billigen miisse fiir die Uebernahme einer Haftung, die ihm 
nach Becht und Billigkeit ohnehin obliegt, erscheint mir 
durchaus unhaltbar. 

Herr Prasident Sieveking wirft weiter die Frage auf, ob 
nicht die Stauung der Ladung mit unter den Begriff Navigirung 
falle, und welcher Unterschied zwischen einem Schiffsfiihrer 
isty der die Ladwng durch nachldsaige Stauung oder Oarniei'ung 
gefahrdet und einem solchen, der die Ladung durch mangel- 
haften Gebrauch des Loths oder Offenlassen der Luken gefahrdet ; 
ich meine der Unterschied liegt klar auf der Hand; der erstere 
Schiffsfiihrer gefahrdet durch seine Nachlassigkeit nur die 
Ladung wahrend der letztere Schif und Ladung der Bes- 
chadigung oder dem Untergange aussetzt; hieraus folgt 
meines Erachtens die Unmoglichkeit, mangelhafte Stauung 
und Behandlung der Ware unter den Begriff: *' error or neg- 
lect of navigation " zu bringen ! 

Dem beregten Uebelstande kann nicht dadurch abgeholfen 
werden, dass die Verlader mit den Schiffen sich frei zeich- 
nenden Bhedereier nicht verladen oder — wie Herr Prasident 
Sieveking andeutet — dass die Assecuradeure die Versicherung 
ablehnen bezw. die Pramien erhohen. Einmal lasst sich bei 
laufenden Policen — welche heutzutage die Eegel fiir die Ver- 
sicherung der weitaus meisten Seetransporte bilden — nicht 
im Voraus vertraglich festsetzen, dass die Verladung mit den 
Schiffen gewisser Bhedereien ausgeschlossen sein soil, sodann 
aber muss auf den internationalen Yersicherungsmarkt Biick- 
sicht genommen werden und es ist in der Praxis nicht aus- 
fiihrbar, je nach dem Umfang der Freizeichnung in den Kon- 
nossementen die Pramiensatze zu erhohen oder zu ermassigen. 

Gegen Schluss seiner Ausfiihrungen giebt Herr Prasident 
Sieveking zu, dass die Kaufleute haufig gezwungen sind, sich 
den Eonnossementbedingungen zu unterwerfen, aber nur, 
wenn sie keine hohere Fracht offerieren, und exemplifiziert 
dabei auf zwei Arten von Konnossementen, das eine zu ho- 
herer Fracht einschliesslich erweiterter Haftung des Bheders, 
das andere zu geringerer Fracht, die Haftung ausschliessend. 
In der Theorie ist das sehr schon, aber in der Praxis diirfte 
dies gewiss nie vorkommen; denn welcher Eaufmann wird 
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die von ihm verladenen Waren seinen Eonkurrenten gegen- 
uber mit einer hoheren Fracht belasten, solange er sich gegen 
die Bisiken (die ihm der Bheder gegen die hohere Bate iiber- 
nimmt) versicbern kann? Eein Eaofmann denkt daran so 
etwas zu tun ! 

Wenn Herr Frasident Sieveking endlich meint, dass eine 
Gesetzgebung im Sinne der Harter Act den Versicherern will- 
kommen sein wiirde, so ist das durcbaus richtig ; denn sie 
miissen jetzt zahlreicbe Schaden und Yerluste bezablen, die 
nach allgemeinen Becbtsanschauungen zweifellos vom Bheder 
zu tragen sind; sie sind unter den jetzigen Yerhaltnissen 
gezwungen, neben der eigentlichen Seeversicherung einen 
grossen Teil der Haftpflicht des Bheders ohne Entgelt mit zu 
iibernebmen, was niemals in den Babmen einer Transport- 
versicherung gehort. 

Aber auch die gesamte Eaufmannschaft — welche unter 
den jetzigen Yerhaltnissen schwer leidet — hat ein dringendes 
Interesse an der beschleunigten Herbeifiihrung gesetzlicher 
Yereinbarungen in obenerwahntem Sinne, haben doch auch 
die berufenen Organe der Eaufmannschaft die Handelskam- 
mern von Hamburg, Liibeck und Bremen sich in einer bereits 
1902 veroffentlichten Schrift iibereinstimmend dahin ausge- 
sprochen, dass der augenblickliche Zustand ein von alien 
Seiten anerkannter Missstand sei, der dringend der Beseiti- 
gung bediirfe. Auch der Deutsche Juristentag in Eiel hat 
sich in ahnlichem Sinne in einer Besolution ausgesprochen. 
Sollte in dieser Bichtung nicht bald etwas geschehen, so wer- 
den die Yersicherer genotigt eein, Yereinbarungen zu treflfen, 
nach denen sie nur Befreiungsklauseln im Umfange der 
Harter Act anerkennen. Die Yersicherer wiirden sodann fiir 
alle Schaden, deren Tragung danach dem Bheder obliegt, nicht 
einzutreten haben, wodurch die Yerlader in eine sehr schlimme 
Lage geraten wiirden ; denn sie wiirden fiir der artige Schaden 
weder vom Yersicherer noch vom Bheder Ersatz bekommen. 

Ich glaude zum Schluss meine Ausfiihrungen dahin zu- 
sammenfassen zu diirfen, dass es im Interesse des gesamten 
Handelsstandes liegt und somit durcbaus geboten erscheint, 
durch eine moglichst auf internationalem Wege — herbeizufiih- 
rende Gesetzgebung im Sinne der Harter Act klare und 
befriedigende Yerbaltnisse fiir Bheder, Yerlader und Yer- 
sicherer zu schaffen, wie auch mein letzter Herr Yorredner 
Sir Jos. Walton es ja als "a very useful service to the 
commercial community" bezeichnete, wenn eine Ueberein- 
stimmung der intemationalen Gesetzgebung liber den Fracht 
Yertrag herbeigefiihrt wiirde. (Beifall.) 
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President Sibveking : Gentlemen, will you allow me, in a 
few words, to explain to you what has been said by the re- 
presentative of the Hamburg underwriters, for he has spoken 
in German, and I believe the English language is more 
familiar to most of the gentlemen present. He says he 
agrees so far with the views pointed out by myself, that 
International Legislation is necessary ; but then he proceeds 
to say how such legislation must be brought about, and the 
arguments in favour of this opinion are the following. He 
says that, in fact, there is no liberty of contract. He men- 
tions, as an example, that shippers who had shipped goods 
from Antwerp to Hamburg on a certain direct line from 
Antwerp to Hamburg had so frequently suffered loss in con- 
sequence of bad stowage, that they had to choose another 
route, and a more expensive one, by taking a route, Antwerp, 
Grimsby, Hamburg, so that there was a great loss to their 
business caused by the want of care of this steamship com- 
pany. Then he says that his experience, and the experience 
of the Hamburg underwriters, shows that the number of 
thefts has greatly increased, and, as he thinks, in consequence 
of these exonerating clauses. But the fact which he prin- 
cipally insists upon is this : that damage caused by care- 
less stowage is so frequent that necessarily legislation 
must interfere. He mentions, as an example, damage of 
iBlOOO and upwards done to a cargo of eatables in conse- 
quence of poisonous matter having been stowed on those eat- 
ables. Then he proceeded to say that he would not discuss 
and examine the question whether the introduction of the 
Harter Act in Continental legislation would be advisable in 
all respects ; but what he would advise, and most strongly 
advise, would be a law prohibiting clauses which exonerate 
the shipowner from any responsibility for bad stowage. He 
says that it is impossible for the underwriters, in consequence 
of the international competition, to make the rate of their 
premiums dependent upon certain forms of bills of lading, 
BO as to require higher premiums for the bills of lading 
which contain the exonerating clauses more than others, or 
lower for bills of lading which contain no exonerating clauses. 
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Therefore, he says, the underwriters have in their floating 
policies to accept the risks without making distinctions 
between the different bills of lading ; and the consequence of 
this would be that if there were no legislation to protect the 
shipper, and his insurer, against the consequences of bad 
stowage, the underwriters might see themselves under the 
necessity of declining responsibility for such loss. That is 
what they have said in their resolution on that point at the 
Conference in Paris ; and to recommend the view he takes 
on the subject he concludes by saying that the Chambers of 
Commerce of Hamburg, Bremen, and Lubeck in 1902, and 
the meeting of German lawyers which took place recently in 
Kiel, recommended the introduction of legislation similar to 
the Harter Act, so that the main result of what Mr. Eckstein 
has said is this : that without going into the other details of 
the Harter Act he would strongly recommend an international 
law which prohibits shipowners from declining their respon- 
sibility for bad stowage. 

Dr. HiNDENBURd (Copenhagen) : Gentlemen, I commence 
by saying that what has been said by Dr. Sieveking in the 
paper he has read is a complete exposition of the law: 
but when he said that liberty of contract ought to be 
respected, and when this has met with general approbation, 
as it seems to have done, I would say that, nevertheless, at 
the Conference in Christiania which considered the same 
question, it was decided in this way : that it was only lost by 
the casting-vote of the chairman. Therefore I may conclude 
from that that it is not so obvious as it seems, that liberty of 
contract ought to be respected in these matters. I will say at 
once that I agree entirely with Dr. Sieveking in saying that 
the shipper is not injured when he has the choice of two bills 
of lading, one which takes responsibility, and the other with 
a negligence clause, and he is at liberty to choose which he 
will take ; and if he chooses the bill of lading with the negli- 
gence clause he is not injured. It is impossible to say then 
that the interest of the shipper does require an alteration of 
the law, and that liberty of contract is secured. But I 
should not have ventured to have said anything, if it were 
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not that I can ase the same argument as Dr. Sieveking. He 
has not said, and indeed is too sensible to say, that liberty 
of contract (at all events, of all men) should be the principle of 
all legislation. He says — and I entirely agree with him — 
'* The only reason in my opinion why such a law could be 
deemed advisable would be this : that the principle of public 
order required the law.*' It seems to him that this is not the 
case, and he says further : " This would be the case if dis- 
orders of a public character — crimes or fraud— were the con- 
sequence of the present state of things, and could be pre- 
vented or diminished by passing such a law, or if the law 
were necessary, or, at least useful, for preventing a loss of 
national wealth which arises from the present state of 
things." Then he says further on in his paper : " It must be 
granted that the stowage, the dunnage, and the care for the 
cargo, will be better attended to if the stevedores and the 
people on board hnow that the owners must pay for the want 
of such attention. But in order to justify legislation to 
interfere, more than this is required. It must be shown that 
a waste of goods is, in fact, caused by bad stowage, or* 
dunnage." It seems to me that when it is granted that in 
the present state of things there is more negligence than 
there ought to be, it is not necessary to prove that this 
negligence causes a loss of national wealth. It seems to me 
that such negligence must have the effect of causing loss of 
national wealth. This loss would naturally be much more to 
the merchant. He may consent to bear it ; but when it is the 
case that it is admitted that a loss of national wealth would 
be a reason for interfering with liberty of contract — and it 
seems to me it cannot be doubted that a loss of national 
wealth is a consequence of the present state of things — then 
it seems to me that it is a matter for consideration : Is it not 
advisable to make a change in the law in this respect ? I say 
that it must be admitted, and it seems to me sufficiently clear 
when Dr. Sieveking says that it must be proved, and when he 
says there is no reason to think that it will induce people to 
commit thefts, for every steamship company would certainly 
dismiss such rogues, whether they be responsible for the 
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damage done by them or not. They may say they would 
dismiss those rogues. When a theft is committed, but it is 
not proved who did it, then a sense of justice would prevent 
the owners from dismissing the master. Then Dr. Sieveking 
says that legislation has a reason for interference in order to 
prevent frauds, or crimes, or negligence. When a steamer 
arrives there is no time to lose. Everything is done with the 
utmost haste. I am not an advocate of the shippers. I say 
the shippers are not injured, but the public wealth is injured 
by this order of things, and therefore it is natural that legis- 
lation should interfere. I say that the great point is whether 
the losses are sufficiently great. Dr. Sieveking has a good 
opinion of the shipowners, and I suppose he may be right ; 
but when he says that " the big steamship companies all over 
the world do what is in their power to provide means for a 
careful handling of the cargo, as well as for good stowage and 
proper dunnage," it may be so ; but when the case is that the 
master and crew know that it is not the loss of their 
employer, but the loss of those persons for whom they do not 
care, then they will not be so careful as they would be other- 
wise. It seems to me that that is the result to which you 
must come, and I am glad to see that Dr. Sieveking agrees 
with me when he says in his Paper that there is no reason 
for advocating legislative action in imitation of the Harter 
Act. He says : " The result is that for the present at least 
there is no reason for advocating legislative action in imita- 
tion of the Harter Act; ** and he says in his conclusion : ** The 
question for this Association remains : Ought the Harter Act, 
and bills of lading legislation to be dropped out of the pro- 
gramme of the International Law Association altogether ? I 
think not." There I agree with Dr. Sieveking, and it seems 
to me that the point to investigate is whether the incon- 
venience of the present state of things is sufficiently great. 
It has been said that the Harter Act does not matter, because 
the Harter Act was passed to protect American interests, 
but in this paper it is said tbat in Australia a law has been 
passed in imitation of the Harter Act. In investigating this 
proposal I think it will be useful to see if Australian trade 



( 276 ) 

has suffered under this new law, and whether it is the case 
that Australian ships are refused because it is necessary 
for them to take a higher freight. Experience will show how 
it has acted. In conclusion, I thank Dr. Sieveking for the 
excellent paper he has presented us with, and I am grateful 
to see that his conclusion is not so absolute as it would seem 
at first sight. He says that it should be a matter for further 
investigation, and that for the present at least there is no 
reason for advocating this legislation. (Hear, hear.) 

Mr. H. BisoH MiLLBB (London) : Mr. Chairman and 
Gentlemen, after the admirable Papers which have been 
given to us by Dr. Sieveking and Sir Joseph Walton on this 
matter, it seems almost impertinent for me to intervene in 
this debate; but as I represent one of the numerous Pro- 
tection and Indemnity Associations who have had practical 
experience in this matter, whilst I do not wish to intrude 
upon the question as to whether it is a matter of public 
policy or not — that is to say, I do not wish to deal with 
the ethical or legal aspect of the right of prohibition of 
contract — I think one or two words from a practical stand- 
point might, perhaps, be of some value in assisting you 
to decide what is the proper course to adopt in this matter. 

Now, Sir, let us take for one moment those classes of 
charter-parties that refer to the stevedoring of a ship. As a 
matter of fact, by virtue of the provisions of the contract, the 
stevedore is the servant of the owner. I say, by virtue of the 
provisions of the contract; but in practice. Sir, he is in- 
variably, on a chartered ship, the servant of the shipper of 
the goods, and as such he pays no more attention to what the 
captain says than the man in the moon, and he loads the ship 
as he thinks fit (and I, personally, believe the only occasion 
on which the captain would invoke the assistance of that 
clause would be if they were loading the ship in a manner 
which would render her unseaworthy) ; but as regards the 
way in which the goods are stowed on board the ship, 
it is entirely the shipper's doing, and when my friend, Mr. 
Eckstein, wishes to support these claims, I say to him: "Let 
your shipper employ a stevedore who will stow the ship 
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properly, and not cut the bags, and also have the packages 
packed in cases which are not absolutely flimsy and will not 
stand the ordinary effect of a sea voyage.'* These are 
entirely practical matters which could be dealt with if they 
would only exercise a little more care in the stowage. I 
should like to say a word more about stowage, because at 
Hamburg we have so much cotton- seed meal. The cotton- 
seed meal comes to Hamburg, and there is a question of 
shortage, and the receiver says: ''I cannot get my cotton- 
seed meal; you are delivering me other marks, or some 
marks that are not in my bill of lading" — and the number 
of packages is short, but there is an equal number of 
packages on the steamer, representing, in fact, the space 
that would be filled by the proper packages had they been 
put on board before the ship sailed. This cotton-seed meal is 
of such a nature that the marks during the transit become 
obliterated. Why not, then, mark these sacks in some other 
manner? Why not attach to them a tin tab, with a mark on 
which it is impossible to obliterate by virtue of the nature of 
the cargo? In that respect we had some correspondence 
with the Chamber of Commerce of Galveston, and the reply 
we got back was — I will leave it to the Conference to say what 
they think of it — that to fix a tin tab to a bag was contrary to 
the provisions of the Harter Act. I do not know whether 
that would be the case or not. We thought that it was, 
perhaps, worth while to take the opinion of our American 
friends on the subject, but up to the present we have not 
done so. So far with regard to the bad stowage, and so 
far -with regard to the shortage in connection with these 
cargoes. Of course, ultimately the matter is one between 
underwriters and the protection associations, and my friend, 
Mr. Eckstein, has admitted himself that if a bill of lading 
was to have an exonerating clause in it he does not charge 
a penny more premium, so that it seems to me really 
the matter is a very small one, speaking from that point of 
view. However, I think, with these few remarks, I will 
not go into all the numerous questions which were raised by 
Sir John Bigham on the question of deviation, in coming 
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from the Persian Gulf, which he shortly touched upon, and 
on the morality of these general clauses; but I may say 
on that point that, for one case which Mr. Justice Bigham, 
or Mr. Justice Kennedy, or Mr. Justice Walton has to decide, 
we have hundreds and hundreds that come through our 
hands that they never hear anything about — that the owners 
treat in a business-like spirit of compromise when there are 
really two questions to be decided. (Hear, hear.) The whole 
of this business is carried on, I was going to say, almost 
regardless of the clauses ; but, as a matter of fact, one does 
not pay too much attention to the clauses unless there is 
a spirit of — shall I say pig-headedness ?-— present on one side 
or the other. (Applause.) 

Sir William Kennedy : Mr. Chairman and Gentlemen, I 
will only detain you one or two minutes. It is so important 
a question that I do wish to record here respectfully my entire 
concurrence in the principle which has been supported by my 
brother judge, Sir John Bigham, and by Dr. Sieveking. 
I think that freedom in the arrangements of commerce is 
a thing so sacred, because so valuable, that I should be 
a most unwilling party to any legal interference between 
persons who are, in point of intelligence in the world, 
perfectly able to make their own bargains, and who have 
the requisite knowledge to know how the bargain can prac- 
tically be made with the best advantage. There is only one 
possible question — I do not know whether it is the question 
that my brother Walton had in view — that has not been 
noticed, on which, possibly, there might not be that equality. 
That is a kind of question that has happened to come into 
the Law Courts, but came to my knowledge for other reasons : 
but even there, I wish to say before mentioning it, let things 
take their course, and they will work themselves out right. 
But there is this case, which may present a hardship, for the 
time, to the mercantile communities who represent the 
shippers. Take a considerable foreign port in a distant 
country, where they are very anxious, being a flourishing 
community, to do a good business, but, of course, are only 
able to do a good business when they can get reasonable 



( 278 ) 

accommodation upon reasonable terms. That port is taken 
possession of by a powerful corporation — a ring — whose 
ships go there, and who, if another shipowner hopes to come 
in and make better terms, and get business by lower freights, 
succeed in making things quite impossible for him. Now 
that community is for the time unquestionably in a yery 
poor position. Its hardest position is as regards rates of 
freight, but the same power that can impose the rates of 
freight for the time can also, unquestionably, make its own 
conditions. The result, I believe, probably will be this — ^that 
if it is an independent community, whether an independent 
state or a self-governing colony, it will do one of two things : 
either the energy of its citizens will create a line for them- 
selves, or it will pass laws which will make it impossible in 
that particular country to carry on the conditions of a ring 
with success, because it will become illegal. Therefore leave 
the community, I say, even in that case, to fight out its own 
battle. I do not believe in legislation in matters of business 
between classes of this kind, and I desire most respectfully to 
submit to the Conference my entire concurrence with the 
views that have been expressed in favour of perfect liberty. 
(Applause.) 

Vorsitzender Dr. Eibssipb: Herr Eudolf Ulrich (Berlin) 
hat das Wort. 

Herr Eudolf Ulrioh (Berlin) : Meine Herren ! Ich vertrete 
auch Interessen der Assekuradeure und ich bin als Vertreter der 
Assekuradeure eben so lebhaft von dem Eecht der Yertrags- 
freiheit durchdrungen, wie sie hier auch hochgehalten wird. 
Wir haben in Deutschland gerade jetzt ein Versicherungs- 
gesetz diskutiert und die Assekuradeure haben sich dagegen 
gewehrt, dass man ihnen Zwangsvorschriften auferlegt. 
Dasselbe Eecht muss man auch den Eeedern zusprechen, 
das Eecht der Yertragsfreiheit. Ich bin dabei der Meinung, 
dass sehr gewichtige Griinde vorliegen miissen, wenn 
man hier die Gesetzgebung anruft, das Eecht der Yer- 
tragsfreiheit anzugreifen und einzuschranken. Nun ist es 
auffallend, dass gerade diejenigen Yereinigungen, welche 
praktische Interessen vertreten, wie die Handelskammern, 
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hier in Deutschland und in Frankreich, sich auf den 
Standpankt gemeinschaftlich gestellt haben, dass es wiin- 
scbenswert ist, dass die Geset^gebung hier ^einschreitet. 
Ich bin der Meinang, dass die Gesetzgebung nicht ein- 
Bchreiten soil, wenn es sich darum handelt, wie hier 
angedeutet worden ist, die Interessen der Assekuradeure 
wahrzunehmen. Dazu ist die Gesetzgebung nicht da, 
sondern sie soil nur dann einscbreiten, wenn ein offentliches 
Interesse vorliegt. Ich meine aber, dass hier ein offentliches 
Interesse vorliegt. Man muss, meine Herren, die Geschafte 
sehr genau kennen, um diejenigen Funkte zu begreifen, auf 
die es hier ankommt. 

Es ist hier die Behauptung aufgeworfen, wir konnen uns 
nicht vor Diebstahl schiitzen, trotz grosser Aufmerksamkeit. 
Ich mochte dem die Frage entgegenhalten : wer wird vor- 
sichtiger in der Ueberwachung seiner Leute sein, derjenige, 
der evtL mit seinem Geldbeutel dafiir eintreten muss, oder 
derjenige, der dass Verschulden seiner Leute nicht zu vertreten 
hat, der frei ist? Ich glaube, der erstere. Deshalb ist es 
eine gesunde Folitik, wenn man dem Beeder die Haftpflicht, 
die er fiir seine Leute gesetzlich hat, belasst und evtl. durch 
zwingendes Becht vorschreibt. Tut man dies, so wird damit 
etwas erreicht, von dem die Allgemeinheit Nutzen hat, man 
wird erreichen, dass der Beeder seine Leute besser aussucht 
und sorgfaltiger kontroUiert, als wenn er kein Interesse daran 
hat. Jetzt hat der Verfrachter und der Kaufmann dafiir zu 
sorgen, fiir die Folgen des Diebstahls zu stehen. Der Ver- 
frachter ist nicht in der Lage, irgend einen Einfluss auf die 
Zusammensetzung der Mannschaft an Bord und diese selbst 
zu iiben, und deshalb muss die Verantwortung, die man ihm 
durch Versicherung abdecken will, grosser sein, als wenn der 
Beeder diese Verantwortung in erster Linie tragt. Es wird 
der Allgemeinheit einen grosseren Nutzen bringen, wenn der 
die Haftpflicht hat, der die Moglichkeit hat, dafiir einzustehen 
und aufzukommen. Er wird in der Lage sein, dann auch die 
Frachtsatze anders zu ermassigen als jetzt die Assekuradeure 
ihre Pramien fiir die Uebernahme der Haftpflicht bei der 
Ladungsversicherung fiir Diebstahl und andere Verschulden. 
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Deshalb balte ich es fiir eine gesunde Folitik, dass man den 
Beeder evil, durch das Gesetz zwingt, dass er die Haftpflicht 
dafiir behalt. Der Beeder wird evtl., wenn ihm das Bisiko 
zu gross erscheint, in der Lage sein, das Bisiko bei der 
Haftpflichtversicherung abzudecken, wie es jetzt der Ver- 
frachter gezwungenermassen tun muss. Nachdem die 
Haftpflichtversicberung jetzt eine so gross Bedeutung 
erlangt hat, wird es dem Beeder sehr leicbt sein, sein 
Bisiko bei einer Haftpflichtversicherung abzudecken und 
doch wird er weit kleinere Pramien zu zahlen brauchen als 
jetzt der Eaufmann zahlen muss. Denn der Haftplicht- 
versichernde hat den Beeder vor sich, er kennt seine 
Geschaftsgebahrung, aus des Beeders Konnossementsklauseln 
weiss er genau, wie er das Bisiko abzuschatzen hat, er wird 
die Framie angemessen festsetzen konnen. Der Ladungs- 
versicherer kann es nicht. Der Eaufmann will unter alien 
Umstanden gedeckt sein, denn er ist nicht in der Lage, zu 
bestimmen, durch welche Beederei, durch welche Schiflfe, unter 
welchen Bedingungen der Transport ausgefiihrt werden wird. 
Deswegen muss der Ladungsversicherer eine hohere Pramie 
nehmen, urn sich zu decken. Das ist fiir die Ladungsver- 
sicherer schliesslich keine Pramienfrage, sondern er will 
ein gesundes Geschaftsprinzip durchsetzen, indem er sagt: 
es ist unverstandig von mir, ein Bisiko zu iibernehmen, was 
ich nicht iibersehen und gar nicht schatzen kann. Darin 
liegt der Grund, weshalb die Ladungsversicherer in Aus- 
sicht genommen haben, dieses Bisiko nicht mehr zu decken. 
Es ist, wie gesagt, keine Pramienfrage, sondern es handelt 
sich hier darum, ein gesundes Geschaftsprinzip aufrecht zu 
erhalten. 

Nun ist eingewendet werden, durch die Eonnossements- 
klausel wird unter Umstanden der Wert des Eonnossements 
als negotiables Papier beeintrachtigt, es soUen die Ver- 
fechter der Idee einer Einwirkung der Gesetzgebung das 
hervorgehoben haben. Dem ist nicht so. Die Verhaltnisse 
liegen vielmehr so. Der Bankier, welcher Vorschuss auf 
die Ladung gibt, oder die Tratte, will nicht auf den Eredit 
des Eaufmanns allein seine Operationen aufbauen, sondern 



( 281 . ) 

er will aioh evti. auch an die Ladung halten konneu. Er 
mil durch das Konnossement, welches an ibn indossiert 
war, evtl. Besitz von der Ladung ergreifen konnen, wenn der 
Verfrachter nicht bezahlt. Er will, wenn die Ladung verloren 
geht, sich an den Assekuradeur halten konnen und von 
ihm Schadensersatz haben. Nach der gegenwartigen Gesetz- 
gebung bezahlt der Assekuradeur und behalt nunmehr die 
Eechte an den Verfrachter; er kann sich beim Verfrachter 
erholen. Jetzt sagt der Verfrachter zum Assekuradeur, und 
die Assekuradeure halten sich mit dem Verfrachter und 
Befrachter in enger Verbindung, es sind in Hamburg 
gemeinsame Konnossemente aufgestellt, welche das gegen- 
seitige Interesse wahren soUen, nun sagt der also zum 
Assekuradeur : wir woUen gedeckt sein, Assekuradeur 
iibernimm die Haftpflicht fiir mich. Der Assekuradeur tut 
es und so entsteht nun nach dem augenbiicklichen Stande 
der Dinge keine Liicke. Der Assekuradeur sagt : ich babe 
keine Haftpflicht nach dem Gesetz, trotzdem aber zahle ich. 
Aber wenn nun der Assekuradeur sagt, und das steht bevor, 
jetzt will ich nicht mehr, so wird eine Liicke eintreten, 
und gerade dann wird das Konnossement an seinem Wert 
als negotiables Papier verlieren. Ich glaube, die Association 
wird angesichts der grossen Meinungsverschiedenheit, die auf 
diesem Gebiet zwischen Praktikern und Juristen bestehen, 
wenn sie Wert auf die Verfolgung der Prage legt, eine 
Eommission einsetzen miissen, die diese Frage erst noch 
weiter studiert. Dann wiirde man zu einem Abschlusse 
kommen konnen. Es ist hier aber unmoglich, auf alle 
Einzelheiten in unserer Verhandlung einzugehen: dann 
wiirde man zu dem sicheren Schlusse kommen, ob es 
wiinschenswert ist, hier einzugreifen oder nicht. Wir 
konnen auch nur hier bestatigen, dass die Frage von der 
Deutschen juristischen Gesellschaft sehr eingehend unter- 
sucht und dass man sich in Kiel im Prinzip dahin entschieden 
hat, dass eine zwingende Gesetzgebung im Interesse der 
Interessenten erwiinscht erscheint, und deswegen wiirde es 
auch mir als der richtige Weg erscheinen, wenn die Inter- 
national Law Association, welche auf ihre Fahne geschrieben 
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hat, wie wir es auch von dem Herrn Vorsitzenden bei der 
Erofihung gehort haben, dass sie gerade praktische Wege in 
der Gesetzgebung vorbereiten will, sich entschliessen konnte, 
eine Kommission einzusetzen, dort das Material zu sammeln 
und alien Interessenten aus der Praxis zum Worte darin zu 
verhelfen. (Bravo !) 

Mr. J. Langlois (Antwerp) expressed in French his 
thorough agreement with the views expressed in the Papers 
of Dr. Sieveking and Mr. Justice Walton. (Applause.) 

Mr. Gabvbb: As a member of the Bar of the United 
States, and as one who has studied with regard to the Harter 
Act in opposing it before it was bom, and fighting it more or 
less through Congress, and endeavouring to get adjudication 
in our courts as to what it meant, I wish to call your atten- 
tion to the American law. As most of you gentlemen are 
aware, under the common law of America, with regard to 
common carriers, we cannot contract to exempt the carrier 
from liability either for the acts of himself, or for the acts of 
his servants ; and of course the liability under the American 
law prior to our Limitation of Liability Act was to the extent 
that you could recover. If the gentlemen present will read 
carefully the Harter Act, and read it in connection with the 
decisions, they will find that there is incorporated in that Act 
the Act for the Limitation of Liability, with its four different 
amendments; and if, therefore, you are to incorporate the 
principle of the Harter Act in the judicial system of any one 
of the nations of Europe, it would seem to me that you would 
have to incorporate a good deal more of the legislation of the 
United States. Now as to whether or not it is wise to have 
free contract, or not, it is not for me to say, because ever since 
the beginning of the last century no common carrier in the 
United States had the privilege of making free contracts with 
regard to questions relating to his own negligence, or that of 
his servants ; and what we endeavoured to do, as represent- 
ing the shipowners, with reference to the Harter Act, was to 
put in a section which would counterbalance part of the evils 
of that Act, which we were unable to prevent being passed by 
Congress, owing to the fact that in the west and south they 
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had more representatives than we had in the east, and the 
shippers of cargo were largely in the majority. In fact, Mr. 
Barter himself was a shipper of flour, as yon all know, and 
it was a personal matter with him ; and although it took him 
two years to pass his Act, still, through the ability of Mr. 
Fry, the Senate refused his Act ; and the present Act — which 
I may say to-day I do not think is a well-drawn Act — was the 
result of a Conference between the Senate and the House of 
Bepresentatives. I personally should like to see uniform 
legislation with regard to carriage by sea. (Hear, hear.) I 
do not wholly agree with the learned judges who have spoken, 
that there should be no restriction with regard to the respec- 
ative rights, and respective liabilities, and that it should be 
wholly contractual, because I do not think it is wholly prac- 
tical. You never can get the Legislatures in the United States, 
or the Congresses of theUnited States, to agree to the con- 
tract which exists between the shipowner that the carriage of 
the goods shall be absolutely free, and every time they attempt 
any legislation it is usually in favour of the persons who ship 
the goods. That was true enough at the time when we carried 
97 per cent, of the cargo that was taken out of the United 
States, and the reason of it is owing very largely to our system, 
by which small States, and the interior States, have a greater 
representation in Congress than the sea-board States. I 
personally believe, however, that there is a great sense of 
fairness in the American people (hear, hear) ; and I think 
you will agree with that— considering the fact that Mr. Harter 
himself, in Congress, with his own personal grievance, and 
those of his friends, was not able to pass an Act in which 
they got something that they wanted, until we were able, 
with the assistance of our vessel-owners, and with the assist- 
ance of our friends the shipowners of the world, to incorpo- 
rate something which it was conceded by many of the Eastern 
and Western members was just, and that there should be 
certain exemptions, considering the nature of the trade at 
the port, which were not necessary in the time of the old 
sailing vessels. But be careful how you touch the Harter 
Act, or apply it as the Harter Act ; be very careful how this 
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Association should in any way put themselves on record as 
being in favour of the Harter Act, as the Harter Act ; and I 
trust that in any discussion which hereafter may come, if the 
Association believe that there should be restrictive legislation 
on the question of free contract, the words of the Harter Act 
will not be used ; otherwise, gentlemen, many people in the 
West and South will say in the Hall of Congress that you 
have approved of the principle that the shippers were advo- 
cating, and you may get something from the United States 
which is more dangerous to the distribution of goods than the 
Harter Act itself. (Applause.) 

Mr. G. G. Phillimorb : Mr. Ulrich has intimated that he 
will move the following resolution : — " That the Executive 
Council should appoint a Committee to consider the question 
of the advisability for interference by legislation dealing with 
carriage by sea, and give an opportunity to the various com- 
munities and persons interested to express their opinion 
on the subject.'* That is seconded by Mr. Eckstein of 
Hamburg. 

Dr. SiBVEKiNG : Will you allow me to say a word on this' 
proposal ? This proposal is to the effect to refer the matter 
for further consideration to a committee. Would that be 
practical ? Would that lead to any result ? I am afraid it 
would not take us very far. Without further materials on 
the subject, it would be scarcely possible for a committee to 
lay before the Conference any proposal which in my opinion 
would have any probability of success. It has been insisted 
by various parties that experience has shown that this respon- 
sibility of shipowners for stowage, and for thefts — at least for 
thefts committed by their own crew — ought to be maintained 
by legislation in such a way as to prohibit exonerating 
clauses to that effect. That is what the supporters of legis- 
lation have insisted on. Now the other view— which, as the 
discussion has shown, has found large support in this Con- 
ference, and especially on the part of Great Britain and 
France — is that there is no necessity for such legislation, and 
that it ought to be avoided altogether. A committee could 
not, in my opinion, further matters, unless a considerably 
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greater amount of materials was brought before it. Experi- 
ence is the only judge that is able to decide on this question 
whether legislation is necessary or not, and up till now it has 
not been shown, it seems to me, as the result of this dis- 
cussion, that such legislation is necessary. So what could the 
Committee do? They could not do anything. They could 
examine it from general points of view, but not from the point 
of view of experience ; because the members of the Committee 
may be as able as you can select them, but they have not got 
the experience yet. The materials are not sufficient. There- 
fore I should venture to say, that in my opinion it would be 
more advisable to take that as the meaning of this Conference 
which I think has been most clearly explained and laid down 
in the course of the discussion : that this Conference for the 
present does not see sufficient reason for legislation in the 
sense of the Harter Act — to use a general expression— but 
that it is desirable that the subject be kept in view, and that 
the commercial public should bring to the knowledge of the 
Association such facts as may tend to show the necessity or 
advisability of introducing into Maritime Law, principles 
similar to those laid down in the Harter Act. Now if such a 
resolution was made public, you invite the parties interested— 
the insurance companies, the insurers, the shippers, and 
owners— to bring their complaints before the Executive 
Council of the Association, as it were, before a judge who is 
ready to receive their opinions, and then to form an opinion 
about the matter himself. I think that would forward the 
subject better than appointing a committee, which would only 
serve to bury the matter in the minutes of our proceedings. 
(Hear, hear.) I should like to propose such a resolu- 
tion, and perhaps some gentleman will be kind enough to 
second it. 

Mr. MiLLEB : Is that by way of amendment to Mr. Ulrich's 
resolution, or is it going to be a subsequent resolution ? Will 
Mr. Ulrich withdraw his resolution ? 

Dr. SmvBKiNo : This resolution does not go so far as Mr. 
Ulrich's. It is a sort of amendment. Would Mr. Ulrich 
agree to this, and withdraw bis motion ? 
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VoRSiTZBNDBR : HeiT Rudolf Ulrich hat folgende resolution 
eingebracht : — 

*' Sie geht, um es deutsch zu sagen, dahio, dass das Exeku- 
tivkomitee der Association ein Eomitee niedersetzen soil, um 
die Angemessenheit der Frage eines Einschreitens der Gesetz- 
gebung inbezug auf die Transportpapiere zur See zu priifen 
und den verschiedenen Interessenten Gelegenbeit zu geben, 
sich zu aussern." 

Herr Rudolf Ulrioh (Berlin) : Der Zweek, den ich mit 
meinem Antrage erreichen woUte, war einmal der, ausser Z weifel 
zu stellen, dass es sich hier nicht allein um Barter Akt handelt, 
sondern um allgemein bindende und zwingende Gesetzgebung 
und zweitens mochte ich gern erreichen — ich sehe die 
Unmoglichkeit ein, eine solche Prage hier in der Versamm- 
lung zu losen, wir haben hier in der Versammlung erst die 
Vorlage erhalten, es sind eine solche Piille von Anregungen 
gegeben — die Frage griindlich priifen zu lassen. Wenn nun 
Herr Sieveking erklart, dass er die weitere Priifung der Prage 
dem Exekutivkomitee fiber lassen will, und zwar in der Weise, 
dass man sich an dieses Eomitee wenden und ihm Material 
iiberreichen und die Sache priifen kann, so halte ich das fiir 
einen weit ergehenden Antrag (Sehr richtig) und ziehe 
meinen Antrag zugunsten des Sievekingschen Antrages 
zuriick. (Bravo !) 

The Chairman : Mr. Ulrich withdraws his motion in 
favour of the motion of Dr. Sieveking. 

Mr. Carver: Then I will second Dr. Sieveking's reso- 
lution. 

Dr. Sieveking : Then this is my motion : " That this 
Conference, for the present, does not see suflScient reason for 
legislation in the sense of the Barter Act, but that it is 
desirable to be kept in view, and that the commercial public 
should bring to the knowledge of the Association such facts as 
may tend to show the necessity or advisability of introducing 
into Maritime Law principles similar to those laid down in 
the Barter Act." 

Mr. Carver : I should like to ask if you would be willing 
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to put in ''Bills of Lading Legislation" instead of the words 
" Harter Act." 

Dr. SiEVEKiNG : How would you formulate it ? 

Mr. Gabveb: That there does not seem sufficient reason 
for interfering by legislation with "contracts for carriage by 
sea." The meaning is the same, but I should omit the words 
"Harter Act," and I would use either the words "Bills of 
Lading " or " Contracts for carriage by sea." 

Dr. SiEVEKiNG : Then you would say, " That this Con- 
ference, for the present, does not see sufficient reason for 
legislation restricting the liberty of contracts on Bills of 
Lading," and then it will go on to meet the views of the 
gentlemen who have expressed themselves in the opposite 
sense, " but that it is desirable that the subject be kept in 
view, and that the commercial public should bring to the 
knowledge of the Association such facts as may tend to show 
the necessity or advisability for such legislation." 

Herr Rudolf Ulbioh (Berlin) : Dem wiirde ich mich nicht 
anschliessen konnen. Denn so wiirde die Besolution bereits 
ein Urteil dariiber enthalten, dass diese Konferenz sich 
dagegen ausspricht. Ich mochte die Frage offenhalten. Ich 
mochte nicht, dass die Eonferenz erklart, sie halte ein 
gesetzgeberisches Eingreifen nicht fiir zweckmassig. (Zurufe : 
Steht nicht drin !) 

Yorsitzender Biesser : Es steht dort. Not for the 
present. 

Herr Budolf - Ulbioh (Berlin) (fortfahrend): Dann be- 
scheide ich mich. 

Yorsitzender Biessbb : Nun sind wir einig. Wer dafiir 
ist, den bitte ich die Hand zu erheben. 

The motion was put to the Meeting and carried 
unanimously. 

The Conference then adjourned, and re-assembled at a 
quarter to three. Dr. Bibsseb again taking the chair. 

Dr. VON DEB Leybn (Berlin) read the following Paper : — 
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BEENE RAILWAY TRANSPORT OF GOODS 
CONVENTION. 

Meine hochverehrten Herren ! Die Gegenstande, mit 
denen Sie sich in Ihren Vortragen und Besprechungen bis 
jetzt beschaftigt haben, betrefifen hauptsachlich dankenswerte 
Anregungen und beachtenswerte Vorschlage fiir einzelne 
Zweige des Volkerrechts. Die Aufgabe, die mir der Ausschuss 
der International Law Association gestellt hat, ist eine 
andere ; ich soil Ihnen einige Mitteilungen maehen tiber die 
Bedeutung und die bisherige Wirksamkeit eines inter- 
nationalen, eines volkerrechtlichen Staatsvertrages, der im 
Jahre 1890 abgeschlossen worden ist und seit dem 1. Januar 
1898, also seit beinahe 14 Jahren in Geltung steht. Meine 
Aufgabe ist mir aber wesentlich erieichtert, dadurcb dass 
dieses Uebereinkommen bereits im vorigen Jahre auf der 
Konferenz der International Law Association in Ghristiania 
Gegenstand eingehender Erorterungen gewesen ist, und 
dass liber seine Grundziige, seine Entstehung von hervor- 
ragenden Sachverstandigen Mitteilungen gemacht worden 
sind. So darf ich annehmen, dass den Herren, die im 
vorigen Jahre in Ghristiania anwesend gewesen sind und die 
die ausgezeichneten Zusammenstellungen gelesen haben, die 
in diesem griinen hefte (Redner zeigt auf das vorjahrige 
Paper) niedergelegt worden sind, der Inhalt des Bemer 
Internationalen Uebereinkommens iiber den Eisenbahnfracht- 
verkehr und seine Grundsatze im allgemeinen bekannt sind. 
Ihre vorjahrigen Verhandlungen batten vor alien Dingen den 
Zweck, anzuregen, dass das Internationale Uebereinkommen 
auf weitere Staaten ausgedehnt werden moge. Als solche 
Staaten kamen damals Grossbritannien und Norwegen in 
Betracht, und der Beschluss, den Sie fassten, ging dahin, 
dass Sie Ihren Einfluss aufwenden woUten, durch die Presse 
und in anderer Weise Stimmung in Grossbritannien dafiir 
zu maehen, dass dieses internationale Uebereinkommen auf 
die grossbritannischen Eisenbahnen ausgedehnt werde. Die 
norwegischen Mitglieder konnten damals mitteilen, dass ihre 
Regierung bereits Schritte getan batten, die Ausdehnung des 
Uebereinkommens auf die norwegischen Bahnen anzuregen. 
Zu meinem lebhaften Bedauern sind Ihre einstimmigen 
Beschliisse fiir die weitere Ausdehnung des Uebereinkommens 
in beiden Landern noch nicht von Erfolg begleitet. Ein 
Antrag von der norwegischen Regierung um Aufnahme unter 
die Yertragsstaaten, ist nich gestellt worden und ich habe 
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wohl gelesen, dass die englischen Zeitungen sich mit dem 
Yorschlage beschaftigt haben. Der Inhalt jener Artikel 
war recht zuriickhaltend. Man scheint in England keine 
rechte Neigung zu haben, sich diesem Uebereinkommen 
anzuschliessen. 

Meine Herren ! Heute soil ich Ihnen einiges liber 
die Bedeutung des Uebereinkommens mitteilen und da 
spreche ich heute vor einem ganz anderen Pablikum als 
vor dem, vor welchem Ihre vorjahrigen Verhandlungen 
stattgefunden haben. In Norwegen ist das Uebereinkommen 
bisher praktisch nicht bekannt. Wir in Deutschland kennen 
und wiirdigen es, Eisenbahnen und Handelsstand, seit seinem 
Bestehen. Der deutsche Handelsstand hat den Abschluss 
des Uebereinkommens mit einer gewissen Zuriickhaltung 
aufgenommen ; aber nach meinen bisherigen Beobachtungen 
ist er heute mit den Bestimmungen des internationalen 
Uebereinkommens im ganzen ausserordentlich zufrieden und 
ich glaube, es wiirde lebhaft Verwahrung dagegen eingelegt 
werden,^ wenn man etwa, weil der eine oder andere Wunsch 
nicht beriicksichtigt werden konnte, dazu iibergehen woUte, 
das Uebereinkommen wieder zu beseitigen. 

Unsere Eechtswissenschaft hat dem Uebereinkommen 
gegeniiber eine etwas kiihle Stellung eingenommen. Meine 
Herren! Das Uebereinkommen ist gemacht wesentlich von 
Praktikern und ich muss Ihnen das Gestandnis machen, 
dass ich selbst an den Vorarbeiten des Uebereinkommens 
beteiligt gewesen bin und dass ich als Vertreter meiner 
Regierung sowohl bei der ersten Konferenz als bei den 
Eevisions-Konferenzen anwesend gewesen bin, und wenn man 
an einer Sache so lange gearbeitet hat, bo gewinnt man ein, 
ich mochte sagen gewisses personliches Interesse daran und 
man verliert die notwendige Objektivitat in der Kritik. Wenn 
dies in meinen Ausfiihrungen zu Tage tritt, so muss ich da 
um Ihre Nachsicht bitten. 

Meine Herren ! Das Uebereinkommen ist am 14. Oktober 
1890 abgeschlossen zwischen den Staaten : dem Deutschen 
Reich, Oesterreich, Ungarn, Prankreich, Italien, Russland, 
der Schweiz, Belgien, den Niederlanden und Luxemburg. 
Das sind 10 Staaten, denn Oesterreich und Ungarn gelten als 
zwei Staaten. Dem Abschluss sind langjahrige Verhand- 
lungen vorausgegangen, die zuriickreichen bis zum Jahre 
1874, in dem zwei angesehene Schweizer Advokaten, die 
Herren de Seigneux und Dr. Christ an die Schweizer 
Bundesregierung das Ersuchen richteten, mit den iibrigen 
europaischen Staaten iiber eine vertragsmassige Begelung 
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des Eisenbahnfrachtverkehrs innerhalb Europa's in Yer- 
handlung zu treten. Der Einladung leisteten damals zur 
ersten Konferenz nicht alle Staaten Folge, aber damals 
stand bereits die Frage zur Erorterung, die Sie bei der 
letzen Konferenz beschaftigt hat: wie es mit dem Beitritt 
anderer Staaten gehalten werden soUe. Die Konferenz hielt 
dafiir, dass man zunachst den Eintritt den andern Staaten 
nicht frei stellen soUte. Meine Herren ! Wir waren damals 
selbst sehr zweifelhaft, ob aus den Yerhandlungen etwas 
Praktisches berauskommen werde and dann waren wir trotz 
der niitzlichen Wirkung, die es haben konne, doeh nicht 
zweifelhaft dariiber, dass das Uebereinkommen einen tiefen 
Eingriff in die Selbs^andigkeit der Eisenbahnen, nament- 
lich der Privatbahnen bedeuten wiirde. Es war vielen 
Mitgliedern zweifelhaft, ob die Begierangen in der Lage sein 
wiirden, ihren Privatbahnen der artige neue Verpflichtungen 
aufzuerlegen. 

Ein weiterer Punkt war der, dass das Uebereinkommen 
eine Gemeinschaft herstellt zwischen den Beteiligten, die 
nicht nur im Verkehr, sondern auch fiir die Pinanzen der 
Bahnen von sehr grosser Bedeutung ist. Und meine Herren ! 
Ueber den Austrag etwaiger Streitigkeiten zwischen den Eisen- 
bahnen ist nach den Bestimmungen des Uebereinkommens 
unter Umstanden der Eichter eines ganz anderen Landes 
zustandig als des Landes, in dem der Transport begonnen 
hat, Oder beendet worden ist. Es handelt sich darum, 
dass die Eisenbahnen sich der Bechtsprechung eines ganz 
fremden ihnen unbekannten Landes unterwerfen miissen. 
Ehe man das tut, so dachte man, miisste man die Sicherheit 
haben, iiber die Bechtszustande in dem betreffenden Staate 
etwas Genaueres zu wissen. Indessen, nach den fiinfzehn 
Jahren,die bis zum Abschluss des Uebereinkommens vergingen, 
dachte man nicht mehr so zuriickhaltend. Bald nach dem 
Inkrafttreten des Uebereinkommens wurde von einem Staate 
der Wunsch ausgesprochen, dem Uebereinkommen beizutreten. 
Das war das Fiirstentum Monaco. Innerhalb seines Gebietes, 
liegen einige Kilometer Eisenbahn, die zum Netz der franzos- 
ischen Mittelmeer-Gesellschaft angehoren. Das Fiirstentum 
Monaco erhob daher den Ansprucb, als selbstandiges Glied in 
das internationale Uebereinkommen einzutreten. (Heiterkeit !) 
Dagegen hatte man Bedenken und bis heute sind diese Yer- 
handlungen noch nicht abgeschlossen. (Heiterkeit!) Die 
Yertragsstaaten waren der Meinung, und wiinschten, dass 
das Fiirstentum Monaco sich in der Yereinigung der Yer- 
tragsstaaten von Frankreich vertreten lassen moge, genau wie 
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das Furstentum Liechtenstein sich heute von Oesterreich mit 
vertreten lasst. 

Anders gestalteten sich die Yerhandlungen, als Danemark 
den Antrag stellte, in die Vereinigung aufgenommen zu 
werden. Da wurde, im Jahre 1893, ein Zusatz zur Verein- 
barung am 20. September getroflfen, worin die Bedingungen 
festgestellt wurden, unter denen fremde Staaten aufgenommen 
werden konnen. Weil sich der Austansch der Eatifikationen 
verzogerte, trat dieses Zusatzuebereinkommen erst am 21. Sep- 
tember 1896 in Kraft. So trat denn Danemark 1897 und 
Eumanien 1904 (24. Juni) bei. Hierdurch ist das Gebiet des 
TJebereinkommens ausgedehnt und auch sonst ist es erweitert 
durch Hinzukommen weiterer Bahnen innerhalb der Ver- 
tragstaaten. Beim Inkrafttreten des Uebereinkommens 
betrug die Lange der ihm unterworfenen Eisenbahnen 
] 52,510 Kilometer. Jetzt sind es 217,620 Kilometer, d. h. 
am 81. Marz 1905, dem letzten Datum, fiir das offizielle 
Zahlen vorliegen. Das Uebereinkommen erstreckt sich weit 
iiber Mittel-Europa nach Asien hinein, die russischen asiati- 
schen Bahnen sind dem Uebereinkommen unterworfen. 

Um Ihnen einen Begriflf von der Lange der dem Ueberein- 
kommen unterstehenden Eisenbahnen zu geben, fiige ich 
hinzu, dass die Eisenbahnen Europas am 1. Januar 1905 
eine Lange von 305,407 Kilometer und dass^ die Eisenbahnen 
der Erde einen solchen von 886,313 Kilometern batten. Die 
Eisenbahnen, die dem internationalen Uebereinkommen ange- 
horen, bilden also ungefahr den vierten Teil des Eisen- 
bahnnetzes der Erde, und das ist ein stattliches Gebiet. 
(Zustimmung.) 

Meine Herren! Wenn es sich um den Beitritt weiterer 
Staaten handelt, werden von den Vertragstaaten nicht die 
geringsten Schwierigkeiten in den Weg gelegt, aber eine 
gewisse Zuriickhaltung wird von andern Staaten geiibt, weil 
sie sich gewisse Beschrankungen auferlegen lassen miissen. 
Sie miissen das Uebereinkommen tel quel, wie es liegt, 
annehmen. Und wo die rechtlichen Yerhaltnisse so ganzlich 
abweichend von denen des Uebereinkommens sind, wird man 
nicht ohne weiteres dem Uebereinkommen beitreten, sondern 
wird Zuriickhaltung bewahren. Das ist, fiirchte ich, in 
England der Fall. Es ist Ihnen ja besser bekannt, dass das 
englische Frachtrecht im weitesten Umfange von dem fest- 
landischen europaischen Frachtrecht abweicht. 

Sachlich ist das Uebereinkommen gleich nach seinem 
Inkrafttreten dadurch iiber den urspriinglichen Rahmen 
ausgedehnt, dass zwei wichtige Gegenstande scbon in der 
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ersten Revisionskonferenz unter die Giiter aufgenommen 
worden sind, die befordert warden konnen. Das sind Kost- 
barkeiten, Gold- und Silberwaren u.s.w. und Leicben. Beim 
Abscbluss des Uebereinkommens hatte man Bedenken gegen 
die Beforderung dieser Gegenstande im internationalen 
Verkehr getragen, weil ihr Transport mit gewissen Schwierig- 
keiten verkniipft ist. 

Alsbald nach dem Inkrafttreten des UebereinkommeDs 
wiinschten die Verkehrsinteressenten lebhaft die Ausdehnung 
des Uebereinkommens nach dieser Bichtung und die erste Be- 
visionskonferenz von 1893 trug diesem Wunsche Eechnung. 

Auch von einer Ausdehnung des Uebereinkommens auf 
den Personen- und den damit verbundenen Gepackverkehr ist 
mehrfach die Bede gewesen. Auf der letzten Bevisions- 
konferenz von 1905 in Bern wurde ein Vorschlag der Schweiz 
eingebracht, einen ahnlichen Vertragiiber den Personenverkehr 
abzuschliessen und der Entwurf eines solchen Vortrages wurde 
vorgelegt. Man hat aber dariiber nicht sachlich verhandelt, 
weil die Angelegenheit nicht geniigend vorbereitet war. Nach 
meiner personlichen Ansicht wiirde eine Ausdehnung auf den 
Gepackverkehr vielleicht eine Bedeutung haben konnen ; dass 
aber eine Ausdehnung auf den Personenverkehr in der Tat 
ein Bediirfniss ist, mochte ich nicht ohne weiteres zugeben. 

Wir besitzen noch nicht ein deutsches Personverkehrs- 
gesetz, die Bestimmungen dariiber stehen in der Verkehrs- 
ordnung und es handelt sich da meist um Einzelheiten, die 
kaum in einen internationalen Vertrag gehoren. 

Das Berner Uebereinkommen ist ein StaatsveHrag mit 
Gesetzeskraft, er bestimmt die Begelung des internationalen 
Eisenbahnverkehrs. Der Staatsvertrag unterscheidet sich 
sehr wesentlich von andern ahnlichen Vertragen, wie dem 
Weltpostverein, den Vertragen iiber den Telegraphenverkehr, 
den Schutz der geistigen Eigentiimer u.s.w., Er enthalt 
wirkliche Bechtssatze ; er ist ein Stiick internationalen 
Privatrechtes, wahrend die andern mehr eine Verstandigung 
iiber gewisse gleichmassige Handhabung von Verwaltungs- 
massnahmen sind. Die Eisenbahnen waren ein besonders 
geeigneter Gegenstand fiir die Abschliessung eines solchen 
Staatsvertrages. Die Eisenbahnen sind ein Verkehr smittel, 
das vor der Ueberschreitung der Grenzen eines Landes 
niemals zuriickgeschreckt ist, sie haben ohne Bedenken ihren 
Schienenstrang von einem Lande auf das andere Land 
iibertragen. Eine der ersten deutschen Eisenbahnen 
grosseren Umfangs, die von Magdeburg nach Leipzig, durch- 
schneidet die Gebiete von drei Landern, Preussen, Anhalt 
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und Konigreich Sachsen und es mussten fiir ihre Anlage 
Staatsvertrage abgeschlossen werden. Wenn aber der 
Verkehr international ist, muss auch der Verkehr interna- 
tional geregelt werden. Aeusserlich unterscheidet sich dieses 
intemationale Uebereinkommen gleich falls von den Gesetzen 
eines Landes. Einmal gilt es nicht, wie Gesetze, fiir ewige 
Zeiten, sondern ist nur ziinachst fiir drei Jahre abgeschlossen 
und es verlangert sich immer um weitere drei Jahre, wenn 
eine Kiindigung ein Jahr vorher nicht erfolgt. Es ist 
ferner sclion im ersten Uebereinkommen vorgesehen, dass 
seine Bestimmungen revidiert werden miissen. Das hat 
man wohl deswegen in den Vertrag aufgenommen, well man 
sich die Hand offen halten woUte, von Zeit zu Zeit Ver- 
besserungen vorzunehmen nach den praktischen Erfahrungen 
die mit dem Uebereinkommen gemacht waren. Dass aber 
eine solche Eevision nicht mebr so dringend erforderlich ist, 
zeigt ein Beschluss, der auf der letzten Berner Eevisions- 
konferenz und zwar auf Antrag der deutschen Eegierung 
gefasst worden ist, die Frist von drei auf fiinf Jahre zu 
verlangern. 

Die dritte Eigenart des Abkommens besteht darin, dass 
es ein zweisprachiges Gesetz ist. AUe andern Staatsvertrage 
sind abgefasst in einer Sprache, meistens der franzosischen. 
Bei Abschluss dieses internationalen Uebereinkommens spielte 
aber der deutsche Verkehr, der Verkehr in deutschsprechenden 
Landern eine so erhebliche Bolle, dass die Verhandlungen in 
zwei Sprachen gefiihrt und die ersten Abmachungen in zwei 
Sprachen abgeschlossen worden sind. Durch spatere Verein- 
barung zwischen den Beteiligten wurde dann bestimmt, dass 
als Sprache des Uebereinkommens die franzosische gelten 
soUe, daneben aber als Ursprache, nicht als Uebersetzung, in 
den deutschsprachigen Landern, wo das Uebereinkommen 
gilt, die deutsche Sprache, sodass der deutsche Bichter in der 
Lage ist, einen deutschen Text des Uebereinkommens, ein 
deutsches Uebereinkommen als Grundlage seiner Entscheid- 
ungen zu nehmen. 

Das Uebereinkommen erstreckt sich auf den internationalen 
Verkehr, nicht auf den Binnenverkehr in den einzelnen 
Staaten, man hat mit Becht, wie ich glaube, es unterlassen, 
seine Bestimmungen auch fiir den Binnenverkehr gelten zu 
lassen. Man hat das Bedenken getragen, dass durch einen 
Vertrag mit andern Staaten eine Einwirkung auf die Bin- 
nengesetzgebung der einzelnen Staaten ausgeiibt werden 
konne. Aber, meine Herren, es ist das eingetreten, was 
man bei dem Abschluss des Uebereinkommens erwartet hat : 
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alle Staaten, die an ihm beteiligt sind, haben nach und nach 
ibr Binnenfrachtrecht dem inter nation alen Pracbtrecht, soweit 
es irgend moglieb war, gleich gemacht. Schon vor dem 
Inkraftreten des neuen internationalen Fracbtrecbts batten 
Italien durcb sein Handelsgesetzbuch und Bussland in seiner 
Eisenbabnordnung von 1885 ibr Fracbtrecbt dem neuen 
internationalen Becbt angepasst. Frankreicb und gleicbzeiti^ 
mit ibm Deutscbland, Oesterreicb-Ungarn, Luxemburg und 
Belgien baben ibr Yerkebrsrecbt so umgearbeitet, dass das 
neue Becbt gleicbzeitig mit dem Berner Uebereinkommen in 
Geltung treten konnte. In Deutscbland gelang es nicht 
gleicb, alle Bestimmungen volistandig dem internationalen 
Fracbtrecbt gleicb zu macben ; das wurde aber nacbgebolt 
bei der Bevision des deutschen Handelsgesetzbuches im Jabre 
1897. Unser deutsches Binnenrecbt fiir den Fracbtverkehr 
stimmt jetzt in alien wesentlicben Punkten mit dem interna- 
tionalen iiberein. Ferner folgte kurz nacbber die Scbweiz, 
die ibr Binnenfracbtrecbt fast wortlicb dem internationalen 
gleicb gemacbt bat, und ebenso war das daniscbe fast vollig 
ihm gleicb, als Danemark dem internationalen Ueberein- 
kommen beitrat. Zuletzt baben nocb die Niederlande — im 
Jabre 1901 — ibr Binnenfracbtrecbt dem des Uebereinkommen 
gleicb gestaltet, so das aucb dort fast alle wichtigen Bestim- 
mungen mit dem internationalen Fracbtrecbt iibereinstimmen. 
Eumanien war scbon vor seinem Beitritt zum Ueberein- 
kommen Mitglied des internationalen Yereins der deutscben 
Eisenbabnverwaltungen gewesen, dessen Fracbtrecbt mit 
den Bestimmungen des Berner Uebereinkommens volistandig 
iibereinstimmt. 

Wir baben also materiell, wenn aucb nicbt formell, ein 
fast gleicbes internationales und nationales Fracbtrecbt, 
und das ist fiir die Entwicklung des mitteleuropaiscben 
Verkebrs von ganz ausserordentlicber Bedeutung, materiell 
und ideell. 

Meine Herren ! Das Uebereinkommen bat dann aber weiter 
den Anstoss gegeben, dass die internen Eecbte der einzelnen 
Staaten sozusagen modernisiert sind. Das eine Land iiber- 
nabm Bestimmungen vom andern, die es fiir besser hielt. 
Und so bat das Internationale Uebereinkommen dazu beige- 
tragen, dass das mitteleuropaiscbe Eisenbabnfracbtrecbt heute 
ein durcbaus modernes und fortscbrittlicbes geworden ist. 

Der wicbtigste Teil des Uebereinkommens ist meiner 
Ansicbt nacb der, dass ein gesetzlicber Zwang fiir die ibm 
unterworfenen ^pisenbahnen berbeigefiibrt worden ist, von 
jeder Station des einen Vertragstaates nacb jeder andern 



( 295 ) 

Station eines anderu Yertragstaates den Transport eineti Guts 
zu iibernehmen. Dieser Transportzwang bestand fiir die 
Eisenbahnen Deutsohlands scbon seit dem Handelsgesetzbuch 
von 1861. Durch das internationale Uebereinkommen ist er 
iiber dessen ganzes Gebiet ausgedehnt. Yon Paris bis Wladi- 
wostok kann ein Gut mit einem inheitlichen Frachtbrief 
befordert werden. 

Man hat das Uebereinkommen als eine neue Gesellschafts- 
form bezeichnet, die neben die societas und communio incidens 
tritt und die man, eine societas coacta, franzosisch eine com- 
munaut6 forcee genannt hat. Ueber diese rechtliche Natur 
gehen die Ansichten der Bechtslehrer aus einander. Aber die 
Hauptsache bleibt, dass von jeder Station eines Yertragstaates 
nach einer anderen Station eines Yertragstaates ein Gut aufge- 
geben werden kann. Y^ie gross der Fortschritt ist, der hierin 
liegt, kam mir so recht zum Bewusstsein als ich vor kurzem 
eine Bestimmung in der Novelle vom 29. Juni d. J. zu dem 
Interstate Commerce Law der Yereinigten Staaten las. Erst 
jetzt wird in dieser ein ahnlicher Beforderungszwang fiir den 
Yerkehr der Bahnen der Yereinigten Staaten festgestellt wie wir 
ihn fiir unseren Binnenverkehr schon seit 40. Jahren haben ! 
Und was so recht charakteristisch fiir amerikanische Zustande 
ist, ist der Umstand, dass die amerikanischen Eisenbahnen 
sofort die Verfassungsmassigkeit dieser Bestimmung angezwei- 
felt haben ! 

Dann mochte ich besonders hervorheben, dass in dem 
Uebereinkommen die Haftpflicht der Eisenbahnen fiir Yerlust, 
Minderung und Schadigung des Gutes neu und sachgemass 
geregelt ist und dass der Yersuch gemacht ist, dabei die 
Bestimmungen des franzosischen und deutschen Bechts in 
Einklang zu bringen. Unser Handelsstand verdankt diesem 
Uebereinkommen, dass die friiher so haufig angefochtenen 
normalen Entschadigungssatze beseitigt sind. Weiter ist die 
wichtige Bestimmung zu erwahnen, dass iiber das Yerfiigungs- 
recht des Empfangers oder Yersenders iiber das roUende Gut 
vollige Eechtssicherheit geschaffen worden ist, durch eigen- 
artige Bestimmungen iiber die Bedeutung des Frachtbrief- 
dupUkates. Auf weitere Einzelheiten brauche ich hier in 
diesem Ereise nicht einzugehen, um so weniger, als sie ja in 
den vorigjahrigen Yerhandlungen erortert sind. 

Meine Herren ! Durch dieses internationale Ueberein- 
kommen Bind viele Hindernisse, die dem internationalen 
Yerkehr entgegenstehen, beseitigt worden. Es bedeutet eine 
grosse Yerkehrserleichterung ; wie jede Erleichterung des 
Yerkehrs hat dieses Uebereinkommen dazu beigetragen, den 
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Yerkebr zu beleben und zu fordern, es hat die Ankniipfang 
internationaler Beziehungen zweifellos erleichtert. Unser 
internationaler Yerkebr ist ja seit dem Uebereinkommen 
sehr stark gewachsen. Wie weit das Uebereinkommen 
dies mit beeinflusst hat, lasst sich zahlenmassig natiirlich 
nicht feststellen. Aber es kommt ein weiterer Funkt zur 
Forderung des Verkehrs hinzu, das ist die grosse Rechts- 
sicherheit, die durch das Uebereinkommen geschaffen worden 
ist. Es steht fiir Jedermann jetzt fest, wo er sich Becht 
holen kann, und eine besonders geschickte Bestimmung ist, 
dass Streitigkeiten internationaler Art durch Schiedsgericht 
erledigt werden, vorausgesetzt, dass die Bahnen sich damit 
einverstanden erklaren. Derartige Streitigkeiten sind indessen 
nicht oft vorgekommen und dem durch das Uebereinkommen 
geschaffenen Gentralamt fiir den internationalen Transport 
ist nur selten Gelegenheit gegeben, einen Schiedspruch zu 
fallen. Das ist ein gewaltiger Fortschritt gegeniiber dem 
friiheren Zustand. 

Nun, meine Herren, hat diese internationale Gestaltung 
des Frachtverkehrs den weiteren Yorteil gehabt, dass der 
direkte Yerkebr zwischen Froduzenten und Eonsumenten 
erleichtert ist und dass die Mittelspersonen, .die friiher zum 
internationalen Transport fast immer notig waren, ausge- 
schaltet worden sind. Dieser Umstand ist es, der einzelnen 
Kreisen des Handelsstandes, namentlich den Spediteuren 
Grund zu Anfechtungen gegeben hat. Anfang der neunziger 
Jahre wurde von einzeln Spediteuren lebhaft gegen den Fort- 
bestand des internationalen Uebereinkommens angekampft, 
freilich vergebens. 

Ein Funkt ist bestehen geblieben, der nach dieser Bich- 
tung bin Anstoss erregt, das ist das Elarierungsmonopol der 
Eisenbahnen, d. h. beim Grenziibergange wird die ZoUbe- 
handlung lediglich von den Eisenbahnen, sie kann nicht von 
Frivatpersonen wahrgenommen werden. Die deutsche und 
die osterreichische Begierung batten sich fiir die Abschaffung 
dieser Bestimmung interessiert, aber auf der Fariser Konferenz 
wurde der Yorschlag abgelehnt und auf der letzten Berner 
Konferenz wurde zwar wieder von der osterreichischen Begier- 
ung diese Frage angeregt und von der deutschen der Antrag 
warm unterstiitzt, aber die Mehrheit der Yertreter fand keinen 
Anlass, an den Grundlagen des Uebereinkommens zu riitteln. 
Im grossen und ganzen hat man sich auch mit dieser 
Bestimmung abgefunden. 

Weiterhin ist durch das Uebereinkommen auch erzielt 
worden, dass eine grosse Auzahl von Gegenstanden, die friiher 
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von der internationalen Beforderung ausgeschlossen waren, 
oder in den einzelnen Landern unter den verschiedenartigsten 
Bedingungen nur zugelasen warden, jetzt befordert werden 
konnen und soweit sie bedingungsweise befordert werden, 
unter voUstandig gleichen Bedingungen, die meist ausserdem 
in Uebereinstimmung sind mit denen des binnenlandischen 
Yerkehrs. Es handelt sich dabei um Gegenstande, die zum 
Teil fiir unsere Industrie von ausserordentlicher Bedeutung 
sind, nicht bios um feuergefahrliche, leiclit entziindliche 
Gegenstande, sondern um Objekte, wie verfiiissigte Luft, die 
jetzt eine grosse Bedeutung fiir unsere Industrie gewonnen 
haben, und demnachst nach den Bestimmungen des interna- 
tionalen Uebereinkommens befordert werden konnen. 

Meine Herren ! Das sind einzelne wichtige Funkte, die 
bei der Beurteilung des internationalen Uebereinkommens in 
Betracht kommen. Sie werden nach meinen Ausfiihrungen 
nicht zweifelhaft sein, dass ich dieses Uebereinkommen fiir 
einen grossen Fortschritt halte, der im internationalen Yerkehr 
gemacht worden ist. Ich befinde mich dabei in Ueberein- 
stimmung mit dem Beschlusse der auf der vorjahrigen Eon- 
ferenz der International Law Association gefasst worden ist. 
Gestatten Sie mir aber doch noch einige Worte iiber den 
ideellen Wert dieser Vereinbarung zu sagen. 

Die Yolker werden durch gleiche Bechtsnormen einander 
nahergebracht, Streitigkeiten werden verhindert, Frozessen 
wird gesteuert, die eine Nation ist in der Lage, Einrichtungen 
anderer Nationen naher kennen, wiirdigen zu lernen und 
danach die eigenen zu verbessern. Die personlichen Bezie- 
hungen, die sich an die Handels- und Yerkehrsbeziehungen 
ankniipfen, tragen dazu bei, wo aus anderen Griinden gewisse 
Feindseligkeiten bestehen, diese zu beseitigen, das Ueberein- 
kommen tragt zur Yerbesserung der Bechtseinrichtungen bei 
und in dem Bestreben, den Yerkehr zu fordern, Bestimmungen 
zu treffen, die immer mehr dem Yerkehr dienen konnen, je 
mehr Staaten an dem intern ationalen Uebereinkommen 
teilnehmen. Das Uebereinkommen ist meiner Auffassung 
nach ein grosses Friedenswerk und Sie werden aus diesem 
Grunde es mit Dank begriissen, dass die International Law 
Association diesen Gegenstand zum zweiten Male zur 
Erorterung gestellt hat, die International Law Association, 
die ja hauptsachlich die Werke des Friedens zu fordern die 
Aufgabe hat. Ich wiirde es freudig begriissen, wenn die heutige 
Erorterung des Gegenstandes dazu beitriige, dass das Yer- 
standnis des Uebereinkommens in immer weitere Kreise 
dringt, und ich wiirde es ganz besonders freudig begriissen, 



( 298 ) 

wenn der Wansch, der im vorigen Jahre in diesem Ereise 
geaussert worden ist, nonmehr bald in Erfiillung gehen 
BoUte. (Lebhaftes Bravo nnd Handeklatschen.) 

A summary of Actual Privy Councillor von der Leyen's 
paper was circulated, of which the following English transla- 
tion has been kindly furnished by Mr. A. H. Gharteris, LL.B., 
Glasgow : — 

ON THE INTERNATIONAL CONVENTION OP BERNE 
ON RAILWAY GOODS TRAFFIC. 

At its last meeting in 1905 the International Law Asso- 
ciation dealt in detail with the Berne Convention, and 
several speakers expounded the fundamental principles of 
that agreement. The Association expressed a unanimous 
wish that the agreement should be extended, particularly to 
Great Britain and Norway. Neither of these wishes has 
been fulfilled in the past year. My task to-day will be to 
expound once again the economic and general political 
significance of this treaty. 

1. The Development of Adhesion to the Convention. — In 
the original Convention there was no provision for the ad- 
hesion of every State. The reasons for this I shall explain. 
The Convention had hardly come into operation on the 
1st January, 1893, when the want of provisions was felt 
which would admit of the adhesion of every State. Such 
provisions are contained in the first additional agreement 
of the 20th September, 1893, which, owing to the delay in 
the exchange of ratifications, did not come into operation 
until the 2l8t September, 1896. In accordance with them, 
Denmark adhered in 1897, and Roumania in 1904. The 
length of the railways subject to the Convention when it 
came into force was 152,510 km. ; on the 31st March, 1905, 
217,620 km., including Russian railway lines in Asia. The 
length of European railways on the 1st January, 1905, 
was 205,407 km.; Great Britain, 36,297 km.; Norway, 
2,889 km. 

2. Further Development. — This is naturally brought 
about by the development of the railway systems of the 
signatory States and the admission of new railways in their 
territory. The signatories have put no difficulty in the way 
of the admission of other States, but the initiative must 
come from these other States which have first of all to 
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submit to the provisions of the Convention. They cannot 
take part in the development of the International Convention 
except at the first revising Conference held after their admis- 
sion. There have been no difficulties in the case of Denmark 
and Boumania, because their domestic law is in essential 
agreement with the provisions of the Treaty. States in which 
this is not the case will show more reserve. Experience 
shows that there is little inclination among the contracting 
States to make alterations in the fundamental principles of 
the Convention. 

3. The Constitutional and International Significance of 
the Convention. — The Berne Convention is the first attempt at 
codification of an important branch of international private 
law. It is an international code. In point of form it differs 
from the domestic law of any individual State in being 
promulgated only for a limited period, in its liability to be 
denounced every three years, and also in the provision for its 
amendment at stated intervals. Denunciation of the Con- 
vention has not even been suggested by any of the con- 
tracting States. The period of revision was extended at the 
last Conference from three to five years, which shows that 
the Convention has proved its value and has become an 
established institution. 

The Convention has established a clear, fixed, intelligible, 
and essentially a modern law of railway carriage for the inter- 
national intercourse of the contracting States. The domestic 
law of carriage has, rightly, not been touched, but all the 
contracting States have endeavoured from the first to adapt 
their internal law. to the international code. This was done, 
even before the Berne Convention came into force, by Italy, 
Bussia, France, and (simultaneously with France) by the 
German Empire (which, on the revision of its law on com- 
mercial status (1897) still further adapted the German law of 
carriage to international law) ; by Austria-Hungary, Luxem- 
burg, Belgium, and, shortly afterwards, by Switzerland ; by 
Denmark, on the occasion of its adhesion to the Inter- 
national Convention; and, finally, by Holland in 1901. 
Boumania, even before its admission, was a member of the 
Union of German Bailway Administrations, whose working 
regulations for goods traffic agreed word for word with the 
Berne Convention. In all essential points there is identity 
of law in point of content between the international code 
and the domestic law of goods traffic of the contracting 
States. 

This unity of law is of high and ideal importance. The 
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Berne Convention has given an impetus to the essential 
improvement of the law of railway carriage in a progressive 
sense. Although its whole system is based on German and 
Austrian law, yet it has been the occasion of giving an 
improved and clearer wording to a variety of provisions of 
that law, whereby doubts in interpretation have been removed. 
This line has been adhered to in the subsequent revisions. 
Moreover, important provisions, especially regarding the 
liability of the railways for loss, short delivery, and damage 
to goods, as also for the right of using rolling stock, have 
been completely altered in accordance with the progressive 
needs of traffic. 

4. The Economic Significance of the Convention. — The 
Convention has animated and improved international inter- 
course. It has facilitated the creation of commercial rela- 
tions. Direct intercourse between the producer and the 
consumer has been made possible to a much greater extent. 
The middleman's trade has, no doubt, suffered contraction 
thereby. For this reason, those who engage in that trade 
are not friendly to the Convention, and were formerly keenly 
antagonistic. But this is wrong, for necessary as the middle- 
man's trade undoubtedly is, it involves an increase of prices 
where the possibility of direct intercourse exists. Specially 
important is the ability to transport a great number of articles 
which formerly were, so to speak, excluded from international 
traffic — explosive, inflammable, poisonous and evil-smelling, 
repellent goods. Identical conditions have now been pro- 
vided for the international transport of such articles. There 
is a constant endeavour to extend the circle of these articles, 
which had been attained with success at the revising Con- 
ference of 1905. Thus new markets have been created for 
industries engaged in the production of these articles. 

5. Concluding Observations. 

The Chairman: I beg to tender the thanks of the Con- 
ference to you. We are convinced we could not find a man 
of greater experience, and of greater ability, to deal with this 
question. 

Mr. E. PossELDT (Konigsberg) : Meine Herren ! Ich lege 
Wert darauf, dass aus Handelskreisen mit wenigen Worten 
bestatigt wird, wie ausserordentlich in diesen Kreisen das 
Berner Uebereinkommen gewiirdigt wird. Es war allerdings 
in Europa bei der Verschiedenartigkeit der Staaten, ihrer 
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Gesetzgebong und der Yeracbiedenartigkeit der Bestimmungen, 
die die Eisenbabnen unter sicb batten, ganz besonders not- 
wendig, ein solcbes Uebereinkommen abzuscbliessen und ein 
derartiges Uebereinkommen moglicbst iiber ganz Europa 
auBzudebnen. Es ist eine conditio sine qua non fiir die Ent- 
wickelang des ganzen Yerkebrs, dass dieses Uebereinkommen 
getroffen worden ist, und der Handelsstand empfindet das so 
lebbaft, dass wir sagen konnen, es ist der ausserordentlicbe nnd 
dringende Wunscb, dass dieses Berner Uebereinkommen seine 
Erkenntnis und seine Yerbreitung auch unter den Landem, 
die ibm nocb nicbt beigetreten sind, finden moge. Durcb die 
Bestimmung, die der Herr Yorredner schon hervorgeboben 
bat, dass dieses Uebereinkommen sicb nur auf den inter- 
nationalen Yerkebr beziebt und nicbt den Binnenverkebr mit 
einschliessen soli, wird es den Landern, die ibm noch fremd 
gegeniiberstehen, ausserordentlicb leicbt gemacbt, diese allge- 
meinen Bestimmungen anzunehmen. Denn es ist gewiss 
ricbtig und klar ; jedes Land will sicb im Binnenverkebr nacb 
seiner eigenen inneren Gesetzgebung und den Bediirfnissen 
des Landes richten ; aber es tritt allerdings die giinstige Folge 
ein, dass die allgemeine Tendenz die Bestimmungen des 
internationalen Yerkehrs dann aucb auf den Binnenverkebr 
erstreckt und dass dadurcb die Gleicbmassigkeit der Gesetzge- 
bung hervorgerufen wird, die einen immensen Yorteil fiir die 
AUgemeinbeit von Handel und Yerkebr bat. Es ist also eine 
loblicbe Gepflogenheit, ja ich mochte sagen eine FAicht der 
Association und ibrer Mitglieder, dass der Yertretung dieses 
Berner Uebereinkommens Becbnung getragen werde, und da 
ja Herren aus den verscbiedenen Landern bier anwesend sind, 
dass dafiir iiberall Propaganda gemacbt wird. (Bravo.) 

Mr. G. G. Phillimobe : I tbink, perbaps, on behalf of 
fellow members who have at all followed this question, I 
ought to remind you of what was said in the Beport of the 
Executive Council which we presented to the Conference on 
the first day, that is to say, that, as a result of the Conference 
at Ghristiania, we took steps to communicate those papers to 
the various railway companies in Great Britain; and we 
understand that our friends in Norway also took the same 
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steps with regard to the Norwegian Government. What 
success has attended the efforts of our Norwegian friends I am 
not aware, but, as far as Oreat Britain is concerned, I regret 
to say that, up to the present moment, we have not succeeded 
in getting the representatives of the railway companies to say 
that they will consider the matter sympathetically. I think 
that statement will be sufficient to explain how we stand with 
reference to this matter. 

The Chairman : Now, Gentlemen, I understand we are to 
continue the discussion concerning the question of Inter- 
national Arbitration before proceeding with the programme. 

Sir Thomas Barclay : Mr. Chairman and Gentlemen, we 
began the Conference with the question of arbitration, and I 
submitted certain propositions, which it was very difficult to 
take into consideration without having read them over. Those 
propositions have now been printed, and I believe are in your 
hands. As the document has been in your hands for thirty- 
six hours, possibly some gentlemen may have looked at it. 
(Laughter.) But for those who have not had time, owing to 
the large number of business and festive meetings we have 
been holding, you will permit me to remind you of where we 
stood on Tuesday morning. I called your attention to the 
fact — I am saying it very summarily — that there are two 
kinds of difficulties that may precipitate nations into war. 
The one kind is where material interests are affected, and we 
call that a " Vital Interest " ; the other is the case in which 
national dignity is affected, or amour propre, and we call that 
" National Honour.'* Those are the two cases in which war 
is more or less possible — I do not say entirely, because there 
is also error, which we may leave out of the question, 
assuming all Governments are liable to err. Then we have 
excepted from arbitration the only two cases in which war is 
to be apprehended. We have excepted the Vital Interest and 
the National Honour. You might say, " Well, then, what is 
the use of having arbitration for the very cases in which we 
have arbitration already? We shall have added nothing 
whatsoever to the pacific methods of solving difficulties by 
the Hague Convention, which excepted National Honour and 
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Vital Interests, and by the treaties which have been drafted 
on the Hague Convention between Germany and Spain, and 
England and Italy, which have also excepted Vital Interests 
and National Honour." I called attention to this, and to the 
necessity, if we were really going to do anything to try and 
prevent the recourse to war without having exhausted pacific 
methods, that we really must take into consideration these 
Vital Interests and National Honour, and see if we could not 
draft some sort of treaty which would cover them. Lord 
Salisbury, who cannot be considered as an idealist, who 
would have resented the idea that he was not considered a 
practical man, was one of the most characteristic of British 
statesmen, and he approved such a system of covering all 
difficulties by treaty, all between Great Britain and the United 
States. His scheme I have taken as the basis of my propo- 
sition, but I have also endeavoured to tack on under the 
articles, an article as to the existing Hague Convention, with 
a view of showing that the two things are not only not 
incompatible, but that they harmonize admirably. Now, if 
you will allow me, I will read you the different items of the 
draft : — " If in the judgment of one or other of the high 
contracting parties a question may appear to involve a vital 
interest, or the national honour, or to be of too momentous a 
character to be submitted to decision under Article xxxii. (1) 
of the said Convention — (a) The Court shall be composed of 
judges appointed by the high contracting parties, without an 
umpire, and in such number, not exceeding three each, as 
either party may demand. The judges may be nationals of 
the State appointing them.'' That has been actually put in 
practice, and with success. You will remember that a great 
difficulty arose between the United States and Canada, a part 
of our empire, with reference to the Alaska boundary. Three 
British arbitrators were appointed, and three American arbi- 
trators. They met, and one of the British arbitrators sided 
with the Americans, and decided against Great Britain. The 
man who did this was the present Lord Chief Justice of 
England. There are people who fancy he may have been 
actuated by the opinion of his Government, but I think any- 
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body who knows the Lord Chief Justice will repudiate the 
idea as an insult to a man whose independence is notorious. 
But I may say this : that although the judgment was resented 
by certain persons in Canada, it has nevertheless now been 
accepted as a just judgment, and everybody is satisfied at the 
present moment that there was ho injustice done by the 
British delegate siding with the Americans against his own 
country. That shows you can rely on a man of independence 
deciding against his own country where a question of what 
was considered by a portion of the empire to be a Vital 
Interest was concerned. Then ** (b) the award will not finally 
close the dispute unless the judges, if two, are agreed ; or, if 
four, one of two ; or, if six, two of three of either side concur 
with those of the other side in their decision." It has been 
known that a judge has made a mistake, or might have had a 
strong bias, but that two judges, sitting on the same bench, 
have made the same mistake, and had the same bias, we have 
not yet found in our history. I think you can be perfectly 
satisfied that when two men take a view against the national 
view, that view taken by those judges is the correct one. It 
is a perfect safeguard — that was the idea of Lord Salisbury — 
of the national interest. Then '' (c) where a case is submitted 
to two judges only, and they do not agree, or to four who are 
equally divided, or to six who are equally divided, or of whom 
only one concurs with the other side, the judges, nevertheless, 
give their judgments separately and in writing, in accordance 
with Art. lii. (2) of the said Convention.'' There is such a 
thing as public opinion, and you know how strong public 
opinion can be. I will give you one little instance, which I 
think is really a crucial one. Tolstoi, the great Russian writer, 
has never been molested by a prefect of police in his own 
country, — and why? Because he is under the protection of the 
public opinion of Europe. There are other cases, but I give 
this as a most extreme case, because it is not one always 
thought of, — but it is a wonderful case of the effect of public 
opinion. Any claim condemned universally by public opinion 
I think could not be maintained. It is therefore desirable 
that the judgments should be laid before the public, so that 



( 306 ) 

everybody should be able to examine them ; and if a judg- 
ment is manifestly biased, or manifestly contrary to what we 
consider justice, that it should be condemned by public 
opinion. '' The two judgments shall then be submitted to the 
mediation '* — mediation is provided for in the Hague Conven- 
tion as one of the specific methods adopted by modern 
civilization — "of a friendly Power to be chosen by the 
parties ; in case of difference in such choice, to the President 
of the Swiss Confederation. The mediator shall appoint a 
jurist to examine and report on the two judgments, and this 
report shall be submitted to the judges, to enable them to 
reconsider their decisions." This proposal is not new. It 
was followed out in the case of the North Sea incident. A 
jurist was appointed specifically for the purpose of assisting 
on both sides the specialists. There were two assessors 
appointed, and a special assessor was appointed on behalf of 
a third Power, for the purpose of representing, or being 
chosen by the sovereign, who took the responsibility of his 
choice. " The jurist who shall have made the report shall be 
present at the sittings for such reconsideration, with power 
to deliberate, but not to vote." That was the system followed 
in the North Sea Enquiry Commission. "The period for 
which the mandate conferred on the mediator shall be given 
shall be thirty days, as provided by Art. viii. (4) of the said 
Convention." Then : — " (d) If no agreement shall be arrived 
at after submission and discussion of the mediator's report, 
the International Bureau at the Hague shall immediately on 
the close of the final sitting tave the compromis of submis- 
sion, the respective judgments, the report thereon, and the 
respective final decisions, printed and made public in accord- 
ance with Art. liii. (6) of the said Convention." This is all 
already provided for in the Hague Convention, and if I have 
chosen these different arms in aid of peace out of that Con- 
vention, it is because they are in the arsenal of that great 
treaty. 

Now there is nothing new in anything I have proposed. 
It has all either been put in practice already, or it has been 
provided for by treaty ; and I consider that is a reason why it 
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is perfectly possible for us to adopt such a system, and why 
it is not as if it were an imaginary system by which we are 
going to get rid of all the ills that flesh is heir to. It is 
simply putting into concrete form, and into consecutive 
detail, the existing law of Europe, as we may call it. I 
submit this proposal with great diffidence, all the same. It 
may be very difficult for the Powers at the Hague to adopt a 
clause of this kind while great Powers consider that they 
have a sort of higher right to force the smaller Powers to do 
what they like. But as between great Powers I think there 
could be no difficulty, and I would propose that it should be 
considered as between England and Germany to begin with. 
There is no necessity as between Great Britain and Germany 
to regard any points of difference between us. We have no 
reason for war whatsoever. We had possible causes for war 
with France, and we settled them, and we have no more 
possible causes for war with France. But we have no causes 
for war with Germany whatsoever — (applause) — and there is 
no reason why we should not put on record that in future we 
will not allow any causes for war to arise between us. This 
treaty is more possible between Great Britain and Germany 
than between any other two existing Powers. It may be 
difficult, but why should we not consider the possibility of 
adopting it between these two great countries? There are 
little difficulties, — there are questions of prestige, — there are 
questions of what we might call national dignity which might 
arise ; but certainly they do not exist at this moment, and if 
such a treaty existed I believe they never would arise. I 
submit the question for consideration. (Applause.) 

Dr. W. Evans Darby : Mr. Chairman and Gentlemen, I do 
not propose to discuss the proposals of Sir Thomas Barclay 
in detail, but merely to offer a few remarks on his scheme, and 
the object of my remarks will be mainly to urge that this be 
referred either to the Council, or to a committee, and for this 
reason: Sir Thomas Barclay proposes a new set of rules, 
practically. He says there is nothing new in his proposals, 
but it is a new combination of ideas : there is a new motif y 
and I think it is due to the Association that whatever goes 
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forth to the public in its name should be carefully considered 
and framed. (Hear, hear.) Hitherto, when we have had 
questions of this kind submitted to us, they have been very 
carefully studied. My objection to the adoption of this set of 
rules proposed by Sir Thomas Barclay to-day is, that it is 
putting back the hands of the clock. We have gone a long 
way since that old treaty between Oreat Britain and the 
United States. Public opinion is in a very different condition 
to-day from what it was then. That was an excellent scheme 
for the time; it was an advance on what had previously taken 
place. Sir Thomas Barclay admits that this proposal of his 
is not one for arbitration, but for a substitute for arbitration, 
as I think he called it. 

Sir Thomas Babolat : A joint commission. 

Dr. W. Evans Dabbt : Yes ; I remember in the precis that 
Sir Thomas Barclay gave us the other day he did put it that 
it was a question of joint commission rather than of arbitra- 
tion. The illustration that he selected was a most unfor- 
tunate one for his contention, namely, the Alaska Boundary 
ease. Gentlemen, it came to be what it was — practically an 
arbitration, and the award was accepted by the people of 
Canada as well as of the United States — ^for this reason. One 
of the members of that commission, as Sir Thomas Barclay 
has told you, was an English judge of the highest character, 
who was true in his work to the traditions connected with the 
great office he holds in our own country. (Hear, hear.) The 
constitution of the commission was altogether faulty. It was 
due simply to the high character and probity of one man, 
who would do his whole duty, and who did it, " motiving," if 
I may use the French expression, his judgment by careful 
reasoning ; and it was the moral force, the intellectual force, 
the fairness of it, that led that award of the Alaska Boundary 
Commission to be accepted so readily. The acceptance, the 
excellence, the success of the thing was not in the thing itself. 
A joint commission is always a faulty way, though an excel- 
lent way, because, of course, we, at any rate, who are labour- 
ing for peace, are always anxious to have international 
quarrels settled by any pacific methods; but it is not a success. 
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Sir Thomas Barclay put forward one great fallacy in his 
reasoning. He attributed to Lord Salisbury what was simply 
in his own mind. He had no reason whatever for saying that 
Lord Salisbury's opinions were those that were expressed in 
that treaty between England and America. 

Sir Thomas Babolat : It is in the Blue Book. 

Dr. W. Evans Darby : Lord Salisbury was not the author 
of the Blue Book. My point is on the personality. Lord 
Salisbury was the minister in power, and understood, of 
course, what was done in the diplomatic intercourse, and in 
the agreement, which, unfortunately, was not carried to its 
final issue ; but it is an open secret that Lord Salisbury's 
opinions, before the close of his long and very useful life, were 
deflected to a very large extent. There was a time, I remem- 
ber, when he looked with a kind of scorn even upon Inter- 
national Law, and studies of International Law. I remem- 
ber some strong words of his that he used on more than one 
occasion, but towards the end of his life Lord Salisbury was a 
strong supporter of the idea of international arbitration, and 
whatever Blue Books may say, or whatever may have been 
expressed in mere diplomatic correspondence, I do respect- 
fully submit that that does not measure the extent of Lord 
Salisbury's opinion and convictions on the subject. As I 
have said, the reason why I cannot go with this proposal that 
we accept these rules to-day is, that it is going backwards. 
Sir Thomas Barclay takes the Hague Convention as the high- 
water mark of opinioti on international arbitration. But it is 
not so. True, the Hague Convention created a very useful 
instrument which is going to be more effective in the future 
than it has hitherto proved — ^which will mark, in my humble 
judgment, a new era in the history of international inter- 
course ; but it is well known that the Hague Convention did 
not make provision for the actual use of the court it was 
calling into existence. The arbitration provided for by it 
simply was facultative. Though all arbitration treaties that 
have been framed, and to which I understand reference was 
made in Sir Thomas Barclay's rules, exclude Vital Interests 
and National Honour, it is not a fair representation of what 
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is mvolved in arbitration. I think I may, without departure 
from modesty, claim to have studied the agreements for inter- 
national arbitration as much as any man living, and I have 
found in these agreements questions of Vital Interest and 
National Honour referred to arbitration. There is nothing in 
the principle of practical arbitration itself to prevent such a 
question being considered. But I need not detain you by any 
extended impromptu remarks of my own. The reasons for 
my contention are to be found in the closing paragraph of the 
summary of Sir Thomas Barclay's speech. He admits that 
the draft " is not as far-reaching as many warm advocates of 
arbitration consider it desirable to recommend to the atten- 
tion of Governments." I have, if I may yield to the paren- 
thetical thoughts springing in my mind, a suspicion that Sir 
Thomas Barclay had intended a reference there to myself, 
but let that pass. Then he says : " But I feel convinced you 
will agree with me" — I want to read this, because it expresses 
just what I would wish to say on the subject — " that by 
limiting our recommendations to what is feasible among great 
Powers we shall do more for the promotion of the cause of 
arbitration than by advocating any scheme which, however 
desirable in itself, is not likely to secure the support of those 
who are responsible for the preservation of the security, 
power, and prestige of their respective nations." That I 
differ from in toto. I do not believe in opportunist action of 
that kind. The truest expediency is advocacy of the best. 
Besides we are not in a position to anticipate what is feasible 
amongst the Great Powers. There have been many surprises 
in connection with this great movement of ours, and perhaps 
to-morrow we may wake up to the fact that Governments are 
prepared to go a long way further in the direction of arbitra- 
tion than anything that is proposed here. I do not believe in 
simply striking the lowest point possible. The truest method 
in my humble judgment is to present your most carefully 
prepared scheme, and let that appeal to the judgment of the 
Governments and of the Nations. It will make its own way. 
If you aim only at what you think may be accepted, well then 
the probability is that you will ultimately gain much less 
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than what you have aimed for. That is my general experi- 
ence. I strongly nrge that when we are in a position to 
present our scheme, or to offer our suggestions, let us offer 
the highest and the hest, and not proceed on the assumption 
that the persons who are interested are not prepared to 
receive the highest and the hest, but that by stopping at 
something far lower we may ultimately attain to the prize. 
An old poet of ours in England has expressed the sentiment 
somewhat like this : " He who aims at the clouds shoots 
higher than he who aims at the church steeple." Apply that 
to the principle here. Let us not be bashful, but let us 
contend for it with the pertinacity with which Sir Thomas 
Barclay has fought for his treaty. I have followed him, as 
he knows, during the last four or five years, and I have 
admired his pertinacity; but he knows, also, * that I think it 
will be a mistake ; that he should have gone further ; and if 
he had offered and claimed more, the result would have been 
more satisfactory at the end. 

Alderman Snapb : Mr. Vice-President and Gentlemen, in 
the main Dr. Darby and myself agree in almost everything 
as to the objects which we seek. In the modus operandi by 
which we wish to obtain them we do not always agree ; and I 
cannot agree with him in the position he has taken up this 
afternoon. All the reasons he has assigned for taking up 
that position were the very reasons he should employ for 
taking up the position which Sir Thomas Barclay has em- 
bodied in his proposal. It would have suited me better, and 
been more agreeable to myself, if I could have seconded the 
resolution in the usual way we adopt in England, that the 
seconder always follows the proposer, and then I should have 
simply devoted myself to this scheme ; but as Dr. Darby has 
spoken, I feel before I refer to the scheme I must express my 
reasons why I say the arguments of Dr. Darby do lead me to 
the very opposite conclusion. Now, in the first place, Dr. 
Darby objected to the scheme because he said it was not 
arbitration, but a joint commission, which Sir Thomas 
Barclay has pointed out. Dr. Darby has quoted an English 
proverb, and I will quote another— which also, no doubt, has 
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its counterpart in German, and in most civilized lands — 
which tells us that "a rose by any name would smell as 
sweet " ; and whether you call it a commission, or whether 
you call it arbitration, is a matter of perfect indifference to 
me if, under the one name or the other, you are aiming at 
the same effect — of avoiding war and of promoting peace, and 
in this way abandoning international strife, or leading to the 
abandonment of international strife. That is my answer to 
the objection as to whether it be a commission or arbitration. 
We want the effect, not merely the name ; and whether you 
call it by one name or the other, the great object that this 
Conference should have before it is to obtain the effect. But 
Dr. Darby has taken ground which again I cannot occupy 
alongside with him. He has said that in a Conference of this 
kind we should put forth the very extreme point that extreme 
advocates on any particular side may think fit to propose. 
Now that may be very well in connection with the organiza- 
tions with which Dr. Darby and myself are associated. 
Personally, in association with the Peace Society, either the 
one in London or the one in Liverpool, of which I have the 
honour to be President, I should be prepared to take such a 
position as that, and to advocate the very extreme policy in 
connection with peace; but when I am face to face with 
practical questions I must take what I can get, and therefore 
I must try to use any influence which will be the means of 
obtaining what is likely to be practical, instead of putting 
forth arguments that many would consider Utopian in their 
character, and that would lose weight from the fact that they 
would be so considered. Supposing, for example, one of us 
was a member of the House of Commons in England. When 
I was a member of the House I had to deal with questions of 
the reduction of armaments, or opposition to the increase in 
expenditure upon armaments, and I might just as well have 
said " I will not vote for th^ reduction of armaments ; I will 
not vote for the prevention of an increased expense in arma- 
ments, because I am opposed to armaments altogether, and if 
I could get rid of them I would do so, and, therefore, because 
I cannot get rid of them altogether, I will not take half 
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measures, and I will not support a proposal for the diminu- 
tion of armaments, or for the prevention of an augmentation 
of expenditure on those costly services." We do not want to 
keep in our position, if Dr. Darby will forgive me. In my 
own country, and on a public platform — not at a Conference 
like this — with my own society I should be prepared to go with 
him as far as he is prepared to go. Now, with regard to this 
Association, what sort of influence will attach to our resolu- 
tions if we adopt the extreme position of the Peace Society, 
with all my love for the Peace Society and its principles ? 

Dr. W. Evans Dabby : May I ask that the Peace Society 
be not drawn into this? I have spoken as a member of this 
Conference, and I would beg the members here to accept my 
views ' from my own imperfect utterance of them, and not 
from Mr. Snape's misrepresentation. 

Alderman Snape: I may speak of the Peace Society in 
this room, and I may say that on a public platform I am 
prepared to take an extreme view, but in this particular 
Conference I think such an extreme view would diminish, if 
not entirely destroy, the influence of any such view, were we 
to embody it in a proposal, or in a scheme of Sir Thomas 
Barclay's, or any other member of the Conference. I do not 
know that there is any necessity that I should say anything 
further. I think I have taken up the only two arguments, 
and shown where I differ in their application from Dr. Darby, 
but I want to say, very briefly, in connection with the scheme 
itself, why I support it. In the first place, I support it 
because it is, to my mind, though not a perfect, a very able 
attempt to put before the Hague Convention a position that 
hitherto it has not been able to adopt. It is not a question of 
an individual member of this Congress — not even of Dr. 
Darby. It is a question whether it is not the opinion of 
publicists and jurists, very largely, that the Hague Conven- 
tion could not offer to interfere with its counsel if they took 
an arbitration upon questions that seemed to be vital to the 
two Powers who were in dispute, and unless those two Powers 
would consent then the Hague Convention will not act. It 
would be difficult to conceive that two great Powers would 
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consent to allow a question affecting their National Honour or 
their Vital Interests to be decided by outside bodies. I wish 
we could get them to that point, but, as we have not got 
them to that point, had we not better adopt the proposal 
of Sir Thomas Barclay, and suggest to them a method by 
which it could be obtained in an indirect fashion? While 
I support that view, it would be too much to expect that this 
draft is perfect in all its details. I do not think it is myself ; 
notwithstanding that, I support the proposal. For example, 
the third party, or mediator, who is to be called in in the 
event of the joint commission not agreeing, is to call in 
the aid of two jurists, who are to give a legal opinion upon 
the particular point, and that opinion is to be submitted 
to the contending parties, and it is to be made public. That 
is not sufl&cient in my judgment, though I do not propose 
any amendment now, and for this reason. We all know that 
the first, and greatest, perhaps, of all the cases of arbitration 
that have ever yet been put before the public, was the 
Alabama Arbitration, at Geneva, and we know that there 
was no law whatever to govern that arbitration, and there- 
fore, if this scheme had then been in existence, we could not 
have obtained any jurist to give an opinion, because there 
was ho law about which they could express an opinion. 
They had to devise an ex post facto law to cover the result 
of their ultimate decision. Something more than the mere 
report of jurists from the legal aspect ought to be provided 
in the scheme. As I say, I do not propose to move an 
amendment, but I hope that will not be lost sight of. 
Tbere may be questions where law does not come into judg- 
ment, and where equity does, and therefore the mediator, 
or the commission, or some parties to the proceedings, ought 
to have the power of putting the equitable side, especially if 
the legal side of it be weak or there is no law to appeal to, 
and then the equitable side should be brought into considera- 
tion. Another reason why I do not think the scheme is 
perfect is that it leaves out some other considerations that, in 
my judgment, we ought to put before the Hague Convention 
with as much influence as we can exercise in this Associa* 
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tion. There are points quite as important as this. There 
are points such as those that have been already mentioned 
in the previous papers and previous meetings at the present 
Conference, as to whether any sanctions could be adopted, or 
whether moral or other form of obligation could be devised, 
by which parties who were unwilling to enter into arbitration 
could have pressure brought to bear on them to resort to the 
proceedings and to the Court, and by which, if there were 
any refusal to abide by any award, some method could be 
adopted to prevent that refusal having any force. As I know, 
it is a very large question, and I know it is in many aspects 
a very impracticable question ; but I will point out that one 
suggestion was made at the recent Peace Conference at Milan 
that appealed to me very much, as to a possible influence 
that the Hague Convention might exercise, by agreeing that 
if two parties were determined to resort to war, and not to 
accept the adjudication of the Hague Convention, that then 
all the other parties connected with the Hague Convention, 
and representing the Hague Convention, should make every 
foreign loan that was needed to help on the prosecution of 
that war illegal within its own boundaries. That could be 
done without strain or difficulty. It would have delighted me 
very much if that could have been added on, and it could be 
said, "We will not allow any loan to be made or raised in our 
country for the prosecution of that war." I second the pro- 
posal, and I hope that I have convinced the meeting that, 
notwithstanding Dr. Darby's undoubted experience on this 
great subject, his arguments are fallacious, and that they lead 
to the very opposite of that which he intended. 

Sir John Bigham : Mr. Chairman and Gentlemen, not all 
of us here belong to the Peace Society, nor do I think it is 
desirable that we should introduce, but, on the contrary, 
if it were possible, avoid discussions which are proper for 
that Society, but which are not cognate to the subject with 
which we have to deal. The subject-matter of Sir Thomas 
Barclay's address to you is, no doubt, a proper matter for 
the consideration of this Association, but it is not a matter, 
in my opinion, upon which we can or ought to express now 
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any definite opinion. Therefore what I propose now to do is 
to move that Sir Thomas Barclay's scheme, which he has 
been good enough to have printed for us, be referred to a 
committee to be appointed by the Council to prepare a report 
to present to a future Conference. 

Dr. W. Evans Dabby : I have great pleasure in seconding 
that. 

Sir Thomas Babolay : I just wish to say one word before 
that resolution is put, and that is to call attention to what 
Lord Alverstone said at our meeting in Glasgow. It is only 
a few lines, and I think in his own words he will give the 
answer to Dr. Darby as to what Lord Salisbury did and what 
he did not do. He said this : " I remember very well being 
irritated to the last degree, at the time that this treaty was 
signed, at the gross injustice of the remarks made in certain 
sections of the British PreBS respecting the part played by 
the Prime Minister, Lord Salisbury, in connection with it. 
He was spoken of as having had it forced upon him. It was 
suggested that he had unwillingly assented to [it. Now I 
speak of what I know, because it was my privilege to have 
a good deal to do with the preparation — the mere wording 
and the drafting — of the document, and I say it publicly, 
and advisedly, that no man ever worked more heartily in the 
cause of International Arbitration than Lord Salisbury did 
in the promotion of that Treaty." I merely refer to that 
because it confirms what I have said. Dr. Darby has 
referred to the desirability of going further than I propose 
to go, but I may tell him that the same subject has just been 
under the consideration of the Inter-Parliamentary Union. 
The Inter-Parliamentary Union, as you know, is very largely 
composed of members whose convictions are strongly in 
favour of "going the whole hog," to use a phrase that was 
current a short time ago. What have they done? They 
have simply confirmed the wording of the Anglo-French 
Treaty as the furthest limit to which you can go without 
arbitration. 

Alderman Snapb: Not quite. I speak as a member of 
the Inter-Parliamentary Union. 
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Sir Thosias Babolay : I have the Treaty before me, and it 
is simply a confirmation of the Anglo-French Treaty. I 
think there is one argument very strongly in favour of not 
trying to do too much. We have had proverbs quoted. Dr. 
Darby has quoted one, and Mr. Snape another, but there 
is another proverb that neither of them has quoted, namely, 
that "a bird in the hand is worth two in the bush'*; and 
I think if one had to choose between the cloud and the 
steeple, I prefer to choose the bird which you are not likely to 
miss, instead of trying to fire at the other. Dr. Darby says 
he has followed my movements, and I have followed his, and 
I will pay a tribute to Dr. Darby. He is an old friend of 
mine, and though we may disagree, at any rate I admire 
him, and he has been good enough to say that the feeling 
is reciprocal. Mr. Snape is a still older friend of mine. 
We began in 1876 on this question, and I need not say 
anything more about it, than that we have worked together 
since. 

Dr. W. Evans Darby: The only point I wish to make 
clear is this. I do not wish to be misunderstood with regard 
to my reference to Lord Salisbury. Sir Thomas Barclay's 
quotation simply justified my remark, which the Conference 
will remember was to this effect, namely, that Lord Salisbury, 
towards the close of his life, went a long way further in the 
direction of arbitration than this proposal did, and my 
respect for Lord Salisbury's memory is so great that I should 
not like to be misunderstood on this point. I second the 
resolution which has been proposed by Sir John Bigham. 

The Chairman : I wish only to say a few words. I believe 
that this motion can be accepted by those who go with Dr. 
Darby further than Sir Thomas Barclay goes, and by those 
who are convinced — as I must say that I am convinced— that 
questions of National Honour can never be submitted to a 
commission. By both parties I think this motion can be 
accepted, and I will therefore read the motion to you. It 
is: "That Sir Thomas Barclay's scheme be referred to a 
committee to be appointed by the Council, to prepare a 
report, and present it to a further Conference." 
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(The motion was put to the Conference, and unanimously 
agreed to.) 

Sir John Bigham then read the following Paper, which 
had been prepared by Sir Walter Phillimore : — 

JUEI8DICTI0N IN DIVOEOE. 

When two people of the same nationality and having the 
same domicile (in other words, having the same personal law, 
whichever view we take of the rival claims of nationality and 
domicile) intermarry, they marry under the empire of their 
personal law ; and the Courts of the country to which they 
belong have jurisdiction over their matrimonial affairs, in- 
cluding, if it should unhappily be a question of such a thing, 
an application for divorce. 

It would make no difference if the spouses married in a 
strange land, e.g. two English persons in Germany or two 
French persons in London. Only in this case the validity of 
the marriage might come in question, and if the parties were 
incapable of marriage according to their personal law, or 
according to the lex loci, the Court might pronounce a 
judgment of nulUty instead of one of divorce. 

If the spouses had before marriage a different personal 
law, the wife on marriage comes under the personal law of 
her husband. If it is a question of domicile, she takes his 
domicile. If of nationality, she becomes of her husband's 
nationality, either for all time according to the laws of Great 
Britain and I think of most European States, or, at any 
rate, for the time while the marriage tie lasts. 

The Courts of her husband's country have jurisdiction 
over her. If he or she seeks a divorce it is granted or refused 
according to the law of his country. She cannot say that it 
ought not to have been granted against her or refused to her, 
because in her own country it would have been otherwise. 
l^OY can the husband claim to use her former law against her. 
I need not, I think, labour these points or fortify them by 
authorities ; but I cite some in the footnote.* 

But difficulties arise when during the matrimonial life a 
change or an attempted change of personal law is made. 

If ccelum non animum mutant, if the married pair go to live 
for a while only in another country without change of nation- 

* Harvey v. Farnie, Lanv Bejporta Appeal Cases, p. 43 ; Turner v. 
Thompson, Lanv Beports^ 13 Probate Diyision, p. 87 ; Lowi;. Low, decided 
in the Scotch Court of Session, 1891 (Chmet, vol. xix (1892), p. 786). 
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ality or domicile, can one of them in the event of matrimonial 
trouble have recourse to the Court of the new country ? The 
answer is, not for divorce, only for temporary protection or 
for alimony ; and the Court when so applied to only gives 
such temporary remedies as it is accustomed to grant to its 
own citizens.* 

Such a change of residence as I have mentioned, tem- 
porary and without change of personal law, will not give 
jurisdiction to the Court of the new country to dissolve the 
marriage, even if both parties consent or submit to the juris- 
diction. Sometimes the change is made coUusively so as to 
get, without change of personal law, some advantage which 
the law of their own country refuses. Whether made 
coUusively or not, it is equally ineffective. 

So where an English married couple went for a few weeks 
only to Scotland in order that the wife might obtain a divorce 
which she could not have obtained in England, the House of 
Lords held that the Scotch divorce had not dissolved the 
marriage. + 

An Englishwoman who had migrated to and resided for 
some time in the United States of America, but without ac- 
quiring a domicile there, equally failed in the English Court in 
supporting a decree of divorce which she had obtained from 
the American Court against her husband who had remained 
domiciled in England.! 

American cases are to the same effect. § 

But if the personal law by joint consent is altogether 
changed, both nationality and domicile, the Court of the 
new country becomes competent. And in countries where 
the personal law is determined by domicile without reference 
to nationality, it is suflScient that the domicile has been 
changed. 

Thus in England it has been decided this year that the 
Court of the domicile can grant a divorce between English 
subjects even for causes for which divorce would not be 

* See Connelly v, Connelly, 7 Moore, Privy Council Beports, p. 43 ; 
Firebrace v. Firebrace, Law Beports, 4 Probate Division, p. 63 ; Dentzee 
V. Levett, Ferguson, Consistory Beports^ p. 68 ; and the comment thereon 
in Phillimore, International La/w, vol. iv., sec. 499 ; Tribunal Civil de la 
Seine, Jan. 2, 1902 {Clunety vol. xxix. (1902), p. 819). 

I Dolphin V, Robins, 1 Swdbey and Tristram's Beports, p. 37 ; 7 
House of Lords Cases, p. 390 ; see Shaw v, Gould, Lodo Beports, 3 House 
of Lords Cases, p. 56. 

I Shaw V, The Attorney-General, Law Beports, 2 Probate and Matri- 
monial, p. 156. 

§ Bell v. Bell, Streitwolf v. Streitwolf, 181 United States Beports ; 
Andrews v, Andrews, 188 United States Beports, p. 14. 
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granted in England ; and the divorce so granted by a foreign 
Court was held valid.* Not only does the Court of the new 
country become competent, but the Court of the old country 
becomes, or should become, incompetent. There is no more 
reason for the jurisdiction to remain with the Court of the 
old country than there would have been to give it to the 
Court of the locus of the marriage. The jurisdiction follows 
the personal law.f 

The Court of the country gives its own remedies according 
to its own law. If by its own law divorce can be granted, it 
will grant a divorce, though divorce was unknown to the law 
of the original country. Vice versa, if the new country be one 
whose law does not admit divorce, the causes of divorce will 
be those admitted by the law of the new country. They will 
not be extended or diminished by reference to the laws of the 
old country.! 

Where nationality is changed, domicile will be changed too, 
unless the change be infraudem legis, a sham change made in 
order to get a divorce. 

Where the domicile is changed, but the nationality re- 
mains, the law of France, Italy, Switzerland, and such other 
countries as make the personal law depend on nationality 
leave the jurisdiction to grant divorce where it was before. 
But Great Britain, Germany, and the United States give 
the jurisdiction to the Court of the new domicile, German law 
exceptionally giving to Germans who have retained their 
nationality, but have acquired a foreign domicile, the privilege 
of still applying for divorce to a German Court, the particular 
tribunal which will have jurisdiction being that where the 
husband had his last domicile. § 

For this reason the Tribunal Civil de la Seine, 20th 
January, 1902, refused to decree a divorce between two 
Germans who had a residence de fait at Paris, but n*ont 
jamais etc admis a fixer leur domicile in France. The Tribunal, 

* Bater v, Bater, Lcuw Eeporta, 1906, Probate, p. 209. The decision 
of the Court of Cassation of Turin, Nov. 2l8t, 1900 (Clunet, vol. xxvii. 
(1900), p. 269), seems to proceed on a contrary view. But vide vnfra^ 
p. 6. 

I The German law, though generally determining the personal law 
by domicile, gives a facultative power to Germans, though domiciled 
abroad, to obtain divorce by decree of a German Court. [Cltmet, vol. 
xxix. (1902), p. 196. Ibid. p. 809.) 

I There is a judgment of the Tribunal Civil de la Seine of June 5th, 
1891 (Clunet, vol. xix. (1892), p. 194), which takes a different line, to 
which I will refer later. 

§ Clunet, vol. xxix. (1902), p. 196. Ibid, p. 809. 
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however, declared itself competent to order the husband to 
pay the wife alimony for a reasonable period, giving her time 
to bring her suit in Germany.* 

As to foreigners in Germany, the Civil Court of Procedure 
says, as I understand, that a suit for divorce cannot be 
brought unless the jurisdiction of the German Tribunal would 
be recognized by the personal law of the husband, and a 
divorce cannot be decreed unless it would be granted by the 
personal law of the husband, that personal law being his per- 
sonal law at the moment of bringing his suit.! 

But I understand that by personal law is meant the law 
of the domicile ; I and I suppose that, in a case reported in 
Clunet,§ where the Sixth Civil Chamber of the Reichsgericht, 
on 13th December, 1900, confirmed the Oberlandgericht of 
Dresden and the Landgericht of Freiberg in refusing divorce 
to an Austrian Catholic because his personal law did not 
permit divorce, the husband had not abandoned his Austrian 
domicile of origin. 

Where, on the other hand, Italians have become domiciled 
in Germany, the German Courts have granted divorce. In two 
such cases the validity of such a divorce came in question 
before French tribunals, with different results. 

In the earlier case, 10th July, 1901,* the Tribunal Civil 
de la Seine refused to recognize the validity of the divorce, 
because both by French and Italian law the personal law is 
determined by nationality. || 

In the later, 8th November, 1901, IT the same tribunal 
apparently recognized the validity of a divorce between two 
Italians domiciled at Hamburg, granted by decree of the 
Hamburg Court. The tribunal held that Article 3 of the 
French Code Civil applies to Frenchmen only, and neglected 
the Italian Article 6, which, in terms, is of universal applica- 
tion. 

Apparently the Swiss tribunals will not recognize foreign 
judgments of divorce between Swiss citizens.** By Article 56 
of the Federal law on Uetat civil and marriage they can grant 

* Chmetj vol. xxix., p. 809 ; vide swpra, p. 2. 

\ PreUmi/na/ry Title, art. 17, sec. 1 ; see. 606. 

t See Clunet, vol. xix. (1892), p. 732 ; vol. xxviii. (1901), p. 161. 

§ Vol. xxviii. (1901), p. 169. 

II Chinet, vol. xix. (1902), p. 103. 

1i ** Les lois concernant I'^tat et la capacity des personnes r^gissent 
leB Frangais m§me r^sidant en pays stranger " (Art. 3). 

** liO stato e la capacity delle persone ed i rapporti di famiglia sono 
regnlati dalla legge della nazione a cui esse appartengono *' (Art. 6). 
** Clmiet, vol. xxix. (1902), p. 195. 
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a divorce between foreigners, but only when it is shown that 
the Courts of the foreigners' country would recognize the 
validity of the decree. Apparently — and this is consistent — 
they will grant a divorce to a foreigner who has become 
naturalized in Switzerland.* 

As the Italian law does not admit of divorce, and as by 
Italian law the personal law is determined by nationality, 
not by domicile, there is hardly any case in which the validity 
of a divorce can come in question before the Italian tribunals ; 
but there have been cases in which Italians married in Italy 
have denationalized themselves in order to obtain a divorce, 
and have then come back to Italy to have the divorce entered 
on the register of their etat civil. It seems that some inferior 
Courts have allowed or ordered this entry, but that the Court 
of Cassation of Turin has quashed these decrees ; and here 
at present the matter rests, t 

But it more commonly happens that the personal law is 
changed as a consequence of disagreement between the 
married pair. Either they separate voluntarily, or one or 
other abandons the home, makes a domicile in a new country, 
and perhaps obtains nationalization there. If the spouse 
who makes a new domicile is the husband, is the principle 
of law to be applied that a vrife's domicile is where her 
husband is ? Can he cite her to appear before the Court of 
his new country ? Can he claim the benefit of the law of the 
new country if more favourable to him ? Supposing that 
he has made the change expressly to get the benefit of a 
more favourable law, should he be allowed so to do? In 
these days of greater independence of women the same ques- 
tions must be put with regard to the wife. Can she not only 
retain but acquire a separate domicile, either by leaving him 
or by changing her old home after he has left her and cite 
him? 

There are old French authorities given by Merlin against 
the right of a husband to use his new personal law to the 
prejudice of his wife.l More recently there has been a 
decision of the Court of Appeal at Algiers on the 27th of 
January, 1892, to the same effect. § 

* Chmet, vol. xix. (1892), p. 806. Ibid., p. 1068. 

f See a valuable article by de Bossi in Clunet, vol. xxx. (1903), 
pp. 268-271. 

I Question de Droit Divorce xi., cited in Phillimore's International 
La/Wt vol. iv.,>ec. 508. 

§ Chmet, vol. xix. (1892), p. 662. 

21 
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But there have been other French decisions to the oppo- 
site effect. The Tribunal Civil de la Seine, 9th November, 
1892,* the Tribunal of Tunis, 21st March, 1892, t decided 
that an Italian husband who afterwards became a naturalized 
Frenchman could get a divorce from his wife, though the 
Italian law permits of no divorce. It is right, however, to 
add that in each case the Court relied upon Article 11 of the 
Italian Civil Code, whereby the wife of an Italian who be- 
comes naturalized abroad loses her quality of Italian citizen 
unless she keeps her residence in Italy, and upon the fact 
that neither wife had kept her residence in Italy. In con- 
sidering these cases it must be remembered that according to 
the French Code the personal law is regulated by nationality, 
not domicile ; and I should gather from the reports of these 
last two cases that both husband and wife had adopted a 
French domicile, and that the assumption of the new nation- 
ality by the husband followed on the joint change of domicile. 
If so, the cases are not authorities for the proposition that a 
husband may desert his wife, seek a new domicile and a new 
nationality, and then use his new law against her. In fact, 
the French Courts were striving to get rid of an artificial 
position in which they were placed by their Code, requiring 
not only a change of domicile, but also one of nationality, to 
found jurisdiction. 

I may remark in passing that the French Courts have been 
brought by their Code to some strange conclusions. 

If the tribunal of the personal law alone has jurisdiction 
to grant a divorce, what is to be done for persons long domi- 
ciled in France, but who still retain their old nationality? 
In one case the Tribunal Civil de la Seine, on 6th June, 1891, 
thought itself competent to hear an application for divorce 
by Bussian against Bussian, but only able to grant it if 
there appeared such a cause for divorce as would be admitted 
by the law of Bussia.t This is quite contrary to the 
general view, which is that the foram can only apply the 
lex fori,% 

In England it has been decided that the husband by 
quitting the matrimonial domicile does not compel his wife 
to follow him to his new domicile to get a divorce — that 
she retains her old domicile separate from her husband, 

* Chinet, vol. xix. (1892j, p. 1156. 
f Ibid., p. 933. 
J Ihid,, p. 194. 

§ Fhillimore's International Law, vol. iv., sec. 499, and 9.uthorities 
there cited. 
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and may cite him before the Court of the matrimonial 
domicile.* 

But when the matrimonial domicile was in the Channel 
Islands (which are subject to separate systems of law), and 
the husband deserted his wife and went to America, and 
she then came to England and made her domicile there, my 
father, the late Sir Bobert Phillimore, held that the English 
Court was not competent to decree divorce, the husband not 
appearing, and having never subjected himself to the juris- 
diction of the English Court.! 

In the United States of America it was decided as long 
ago as 1833, by the Court of Massachusetts, in the case of 
Harteauv. Harteau,t that where the husband had deserted 
bis wife and became domiciled in another State of the Union, 
she could still cite him to the Court of the State where the 
matrimonial domicile had been. 

Since then there have been a great number of decisions on 
this and kindred subjects by State Courts, and by the Supreme 
Court of the United States. 

In Atherton v. Atherton§ the parties had separated under 
a deed of separation, and the wife made her domicile in 
another State ; the husband brought a suit for divorce in the 
Court of the matrimonial domicile, which had remained his 
own, and a divorce so obtained by him was held valid by the 
Supreme Court. In the last case, decided in April of this 
year, Haddock v. Haddock, || the matrimonial domicile was 
New York. The spouses separated ; the wife remained in the 
State of New York, the husband removed to Connecticut, 
acquired a bond fide domicile there, petitioned the Court of 
Connecticut for a divorce, and obtained it. The decree was 
obtained without regular citation of the wife, but some com- 
munication was made to her last address, which the Con- 
necticut Court thought sufiScient. In fact, however, she had 

* Dolphin V, Robins, 7 Hotcse of Lords Cases, p. 390 ; Le Mesurier v. 
Le Mesurier, Law Beports (1895), Appeal Gases, p. 517. The case of 
Deck V, Deck, 2 Swabey and Tristram Beports^ p. 129, is not of so much 
value, as it was decided at a time when English law did not permit an 
EngHslunan to shake off his nationality. 

•f- Le Sueur v. Le Sueur, Law Beports, 1 Probate Division, p. 139. 
Perhaps the opposite decision of the majority of the Court in Niboyet v, 
Niboyet, Law Beports, 4 Probate Division, p. 1, can be supported on other 
grounds. Otherwise I venture to question it. 

I 14 Pickervng Beports, p. 181. 

§ 181 TJ, 8. Beports, p. 165. In Cheever v. Wilson, 9 Wallace, 
p. 108, the party not domiciled in the new State appeared in the suit, and 
the divorce was held valid. 

I! I use the report of the New Yorh Law Jov/rnal of April 27th. 1906. 
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no knowledge of the proceedings. Many years afterwards she 
sued her husband for alimony ; he pleaded the divorce, and 
the majority of the judges of the Supreme Court have now 
held that this divorce was invalid. 

This decision has been criticized. I speak with all sub- 
mission to great authorities, and from the point of view only 
of an International lawyer. So speaking, I venture to say 
that it is sound and right. 

I conclude by the propositions which I hope to have 
established in this melancholy matter : — 

(1) The Court of the country to which the spouses were 
both subject at the time of their marriage is, unless and 
until the personal law is changed, the Court to decree 
divorce. 

(2) As a qualification of, or addition to, this proposition, 
it may be said that if the personal law of the spouses will 
recognize jurisdiction in the Court of another country than its 
own, such latter Court would by virtue of such recognition be 
competent to grant a divorce.* 

(8) If the parties had at the time of the marriage different 
personal laws, that of the husband prevails. 

(4) A temporary change of residence, whether made in! 
order to obtain a divorce from the Court of another nation, 
or of another part of the same nation governed by different 
laws, or for any other reason, is of no avail. 

(5) A joint change of domicil accompanied by a change of 
nationality, and making a complete change of personal law, 
makes the Court of the new country competent to grant 
divorce, and takes away the competence of the Court of the 
original country. 

(6) For those nations who determine personal law by 
domicile, such a change of domicile without a change of nation- 
ality is sufiGicient. 

(7) In all countries where there are different personal 
laws within the same nationality — as in Great Britain for 
England, Scotland, Channel Islands, and Colonies ; in the 
United States for each State of the Union — a change of 
domicile operates. 

(8) A separation enables both husband and wife to acquire 
separate domiciles. But whether or not either acquire in 
addition a new nationality, he or she cannot compel the other 

* This was proved to the satisfaction of the President of the Divorce 
Division in the case of a South Dakota divorce between two citizens of 
New York (Armitage v. The Attorney- General, Law B&ports, 1906, 
Probate, p. 134). 
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spouse to appear before the Court of the new country, and 
without such appearance and submission cannot obtain decree 
for divorce. 

(9) As when the personal laws become different and yet 
both admit divorce, there must still be some Court which can 
decree divorce, if either spouse submits to the Court of the 
domicile of the other, that Court is competent. 

(10) When there has been separation and one spouse 
remains in the old home country, he or she can cite the 
other before the Court which was competent under the old 
personal law. 

(11) Where after separation both have changed their 
personal law, the spouse who seeks divorce must sue an 
unwilling spouse before the Court of his or her new personal 
law, upon the general principle actor sequitur forum rei, and 
this notwithstanding the fact that the judgment is in rem.* 

(12) Decrees of nullity of marriage, or decrees (as they 
are called in some countries) of divorce by reason of some 
cause of nullity, are within the same rules as to competence 
as decrees of divorce. 

The Chairman : I have to tender the thanks of the Con- 
ference to Sir Walter Phillimore for his Paper, and to Sir John 
Bigham for having read it. 

Dr. Evans Dabby: Mr. Chairman and Gentlemen, I should 
like to express my personal appreciation of this very excellent 
Paper. It is literally crammed full of information, and even 
as a layman I can appreciate the amount of instruction in it ; 
but I rise especially to move, if this be the proper time, that 
the best thanks of the Conference be given to our President 
for his excellent Paper, and that we express our great regret 
that he is unable to be present to read it himself, and we 
hope that he will soon recover from his illness. 

Sir WiLUAM Kennedy : I have great pleasure in seconding 
that. 

The Chaibman : I have no doubt that that will be agreed 
to by all. 

The motion was unanimously agreed to. 

* Haddock v. Haddock, already cited. I respectfully dissent from 
the second proposition, said to be supported by the judgment of the 
Tribunal Civil de la Seine in the Menabrea case, Nov. 9th, 1892 (Clunett 
vol. xix. (1892), p. 1156). 
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Mr. J. Abthur Babratt (London) : Mr. Chairman and 
Gentlemen, I must apologize at this late hour for having to 
trespass on your patience to listen to a speech on this subject 
of divorce, in which I am afraid very few members of my pro- 
fession are at all interested. I must also apologize for having 
to stick rather closely to my notes, because I was asked at 
the last moment to prepare myself on the English and 
American authorities applying to this subject. I want to 
preface my remarks by saying this : that I think the system 
of law and practice as it exists in England is one which 
might very well be copied by every other country. There 
the practice in divorce is in the hands of a special court, 
presided over by judges of great experience, and barristers of 
unique and special training alone present such cases for 
adjudication. In the United States, with which I am most 
familiar, unfortunately the practice in divorce is very largely 
in the hands of what are called " divorce lawyers,'* and I am 
sure my fellow-members of the American Bar will understand 
it when I say that if I were to describe myself as an 
American divorce lawyer they would be quite justified in 
moving my dismissal from this Association. There has un- 
fortunately grown up a body of men whose business seems 
to be to live on the miseries and disputes of other people. 
They have gone so far as to even advertise for divorces, and 
the advertisements run very much in this fashion : " Divorce 
absolute within sixty days. No publicity ; small fees." 
(Laughter.) I have read numbers of these advertisements in 
the American papers, and the thing has become so great a 
scandal that statutes have been passed in several of the 
States, forbidding lawyers to advertise that they practise in 
divorce cases. They were so shameless in the State of New 
York, and so fraudulent in their methods, that within the last 
few years they actually procured witnesses, at so much per 
diem, to swear to facts that were necessary to be sworn to in 
divorce actions to entitle the plaintiffs to a decree. Bogus 
decrees were drawn up by bogus clerks of the Court and 
stamped with bogus seals. Many of these divorce decrees 
were spread abroad, and no doubt to this day are producing 
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great misery, from the fact that many of the persons, believing 
they had a good divorce (or trying to make the rest of the 
world believe it), married again and had children, who, of 
course, are illegitimate. I am happy to say, for the credit of 
the State of New York, that a good many of these gentlemen 
are now serving long terms of imprisonment at the expense 
of the State. Hence, I say I think it is to the great advan- 
tage of any community that the practice in divorce should be 
in the hands of a special Court, presided over by special 
judges having experience of that particular branch, and where 
men of integrity and high moral principle have charge of the 
interests of the litigants. 

With these few preliminary remarks I will refer more 
particularly to the question of jurisdiction in divorce in the 
United States. There we have a state of affairs that does not 
exist in any other country, as far as I know, viz., that the 
wife has the legal right, when her husband gives her cause 
for divorce or for separation, to acquire a domicile separate 
and apart from his. The old presumption of law that the 
domicile of the husband was that of the wife does not in that 
case exist in the United States. This being so, it has given 
rise to many complications when American divorces come up 
for discussion before the Courts of other countries where 
the old presumption of law does exist. Of course the first 
consideration under the law, whether in England or the 
United States, is, Has the Court jurisdiction of the subject- 
matter ? and, secondly, has it jurisdiction of the parties ? 
The question of jurisdiction of the subject-matter is very 
easily settled. In England the jurisdiction in divorce is in 
the hands of the Probate, Divorce, and Admiralty Division of 
the High Court of Justice. In Scotland it is in the hands of 
the High Court (the Court of Session). In Ireland there is 
no divorce, but only judicial separation ; divorce can only be 
had by application to the British Parliament for an Act. The 
evidence taken in the action for judicial separation is gene- 
rally accepted by the House of Lords Committee sitting in 
these cases, and while it may also take other evidence, my 
impression is that, in actual practice, the evidence taken on 
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judicial separation in Ireland is accepted by the Committee in 
these proceedings for a bill of divorce. The chief dif&cnlty 
arises when we come to the question of jurisdiction of the 
person ; and here, if you will allow me, I will refer more 
particularly to my notes. I ought to explain as to the juris- ^ 
diction in the United States, that there are two systems of 
courts there — the Federal Courts and the State Courts. There 
is no original jurisdiction in divorce in the Federal Courts at 
all. Each of the States, as you probably know, has a 
separate judicial system of its own, namely, the Courts of 
First Instance, and a Court of Appeal, from which there is no 
appeal to the Supreme Court of the United States, except on 
certain special, specific, or constitutional questions. So that 
the question of divorce never arises in the Federal Court 
except on an appeal to the United States Supreme Court on 
purely constitutional grounds. The jurisdiction of the person 
is, as I have said, that which presents the greatest difficulty, 
particularly so in the United States, which differs, as I have 
pointed out, from every other civilized country on this ques- 
tion of the right of the wife to have a domicile separate and 
apart from the husband. I cannot state this particular point 
better than Bishop — the great American authority on 
divorce — himself states it, with regard to the right of the wife 
to have a separate domicile. He says. Section 112 :— " The 
relation of husband and wife, considered without reference to 
divorce, makes their habitation one, the husband to determine 
where it shall be ; so that in law her domicile is said to follow 
his. But a rule of law is qualified by and ceases with the 
reason whence it is derived. Therefore this rule cannot pre- 
vail in a divorce cause, founded on the allegation of a delictum 
which legally justified a living apart, and took away the hus- 
band's right to fix the domicile of the wife. For the allega- 
tion of the delictum and the allegation or assumption of a 
domicile in her derived from his would be repugnant, conse- 
quently bad in law. Necessarily, therefore, the law must, and 
does, permit separate domicile for divorce.'' He also says, in 
Section 120 : — " Divorce statutes, like all others, should be 
construed in a way to render their provisions effectual. Thus 
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Shaw, C.J., in a Massachusetts case, observed that the rale 
which makes the husband's domicile the wife's is ' founded 
upon the theoretic identity ' in interest of the two. ' But,' he 
continued, ' the law will recognize a wife as having a separate 
existence, and separate interests, and separate rights, in those 
cases where the express object of all proceedings is to show 
that the relation itself ought to be dissolved, or so modified as 
to establish separate interest, and especially a separate domi- 
cile and home — bed and board being part, a part for the 
whole, as expressive of the idea of home. Otherwise the 
parties, in this respect, would stand upon very unequal 
grounds ; it being in the power of the husband to change his 
domicile at will, but not in that of the wife.' And in a 
Pennsylvania case, Agnew, J., stated forcibly : ' The unity of 
person created by the marriage is a legal fiction to be followed 
for all useful and just purposes, and not to be used to destroy 
the rights of either contrary to the principles of natural 
justice, in proceedings which from their nature make them 
opposite parties.' And the general conclusion that for divorce 
the wife may have a domicile separate from her husband is 
abundantly established in American authority." The United 
States Supreme Court also had the question of this right of 
the wife to acquire a separate domicile before it for discussion 
many years ago, and settled it once for all. I will very 
shortly read you a judgment that was delivered quite recently 
involving the question. The rule is best stated by that Court 
in Cheever v. Wilson (9 Wallace, Eeporta, 108, 123), as fol- 
lows: — " The rule is that she may acquire a separate domicile 
whenever it is necessary and proper that she should do so. 
The right springs from the necessity of its exercise, and 
endures as long as the necessity continues. The proceeding 
for a divorce may be instituted where the wife has her 
domicile. The place of the marriage, of the oCence, and the 
domicile of the husband are of no consequence." The same 
principles were enunciated by the Court of Appeals in New 
York in Hunt v. Hunt, 72 New York ReporU, p. 217. 

Those are the greatest authorities clearly stating the 
reason for the wife having a domicile separate and apart 
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from that of her husband; and certainly, in these modern 
days, when most of the disabilities which attached to 
woman's legal position at Common Law have been removed — 
when she can now make a will, sue her husband, retain her 
own earnings, conduct her own business, own and dispose 
of her property as she pleases — certainly it ought not to 
shock our sense of justice to say that, when her husband 
has deserted her, or compelled her by his cruelty to leave his 
house, and when he has been false to his marriage vows, that 
then in such case he should not be entitled to the benefit 
of the old legal presumption, and say that his domicile is 
hers, and that she cannot sue him in the Courts of the 
domicile to which his conduct has compelled her to flee. 
His domicile is not hers, in fact, in such a case, nor is 
there any longer a sound reason for saying that it is 
necessarily hers in law. That the adoption of this position, 
however, by the American Courts has led to serious conse- 
quences, whenever divorce decrees founded upon such sepa- 
rate domicile of the wife have come into question, the 
English and other Law Reports plainly show. The English 
Courts have said that when the domicile of the husband 
remains English a divorce founded on a separate domicile 
of the wife in the United States is invalid. (Shaw v. Attorney 
General, L. 22. 2 P. & D., 156.) As was said in Mr. Justice 
Phillimore's able Paper, jurisdiction in divorce in the English 
Courts depends upon the domicile of the husband. Foote, 
in his work on International Law, says: "It may now be 
taken as established, that for this purpose" — that is, for 
divorce—'^ it is necessary that the domicile of the husband 
should be English when the relief (in the English Court) 
is sought, with the single exception of a wife deserted, or 
compelled to live apart from her husband, who, up to that 
time, was domiciled in England.'' He cites the judgment 
of Mr. Justice Gorell Barnes in Armykage v. Armytage 
(1898, Probate Reports, p. 185) ih support of this proposi- 
tion; but Sir Gorell Barnes, in a very recent case this 
year,* said that he did not know of any English case 
* Bater v, Bater, 1906, Probate Beports, pp. 209-216. 



( 331 ) 

(which was defended by the husband) where the wife was 
allowed to say that her domicile still remained English 
when the husband had acquired a bond fide domicile else- 
where. It was only in undefended cases, where the husband 
did not appear at all, that the case went through upon the 
assumption that England was the matrimonial domicile. 
The husband was not there to say it was not his domicile, 
and the Court dealt with the case on the presumption that 
his domicile still remained English. But if the husband 
appeared, and defended, and raised the question of juris- 
diction, claiming that the English Court had not jurisdiction 
(if the wife asked for absolute divorce) because in English 
law the domicile of the husband is the domicile of the wife, 
and that he had, in fact, acquired a separate domicile in 
some foreign country — if in such event he appeared in her 
English action, saying, "Your Court has no jurisdiction — my 
domicile is in the United States," or Prance, or Germany, 
the learned judge said in substance that he knew of no case 
where it was decided that it was possible for the English 
Court to say it had jurisdiction of the action. 

But it seems to me, with all submission, that the American 
doctrine of "separate domicile" presents one, if not the only, 
solution of a grave difficulty which often, in fact, arises in 
England where the husband has been guilty of such acts as 
entitle his wife to a divorce, and then deserts her and settles 
in a far country. As the English law at present stands, her 
action must be dismissed if he appears and raises the ques- 
tion of jurisdiction, and she must resort to the Courts of her 
husband's domicile, which means, in most cases, a denial 
of justice; for a deserted wife most often cannot afford to 
follow him, and if she did, all the evidence necessary to prove 
his offence would be in England. 

This question is still further complicated in the United 
States by what is called the "Full Faith and Credit Clause " 
of the United States Constitution. That is a clause of this 
character. The United States Constitution says, "Full faith 
and credit shall be given in each State to the public acts, 
records, and judicial proceedings of every other State." The 
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result of that is this. Some of the Western States have very 
loose divorce lav^s. They purposely pass statutes granting 
divorce very easily, upon a very short period of domicile. 
They do this for the purpose of attracting population. They 
know that many people will come there and settle for a short 
time, spend their money, bring their relatives and friends 
there, and, perhaps, in the end some of them will settle down 
altogether, and the State will thus acquire population. Now, 
that being so, scores of people go there, simply hire a room 
in some lodging-house, stay there ninety days, or six months, 
or whatever the time is which in that particular State is 
required ; they then wait till they get their divorce, put 
it in their pockets, and take the next train back to their 
real domicile. That is called "divorce while you wait.'* 
But still it is that clause of the Constitution I have just 
referred to which gives rise to very great difficulties under 
those circumstances, for this reason: the husband in the 
kind of action I have just described has an original domicile, 
we will say, or is married in New York. He goes out to 
South Dakota, acquires this sort of domicile I have men- 
tioned, and leaves his wife in New York. She is served with 
writ by ** substituted service," that is, outside the State, or 
by advertising the writ in the newspapers and posting the 
writ and pleadings to her last-known address. He gets the 
divorce, and comes back to New York, and says, " I am 
unmarried," and, in many cases, the wife knows nothing 
about it till the man does come back. The serious legal 
question is this — Is the Court in New York to give "full 
faith and credit " to the decree of South Dakota under the 
law of the United States Constitution? The New York 
Courts (and some half-dozen of the other States) hold that 
if the husband (defendant) remains domiciled in the State 
of New York throughout the divorce proceedings, they will 
not recognize the foreign decreie secured by the wife (plaintiff) 
unless the husband (defendant) is served personally with 
process in the State where the action was brought, or 
appeared personally or by counsel in the action there, and 
vice versa where the wife was defendant. On the other hand, 
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quite a number of the other States have said this : " We, 
ourselves, allow our own citizens to bring actions for divorce 
against non-residents. Those non-residents cannot be brought 
within the jurisdiction of our Court ; they cannot be com- 
pelled to come. We bring them by what is called ' substituted 
service.' We say, *If you advertise in the newspapers the 
writ, and if you post in the post-oflSce a copy of the pleadings 
to the defendant's last -known residence, that gives the Court 
of our State jurisdiction to grant divorce.' " Quite a number 
of States have said : "On principles of Inter- State comity 
* we must recognise those divorces." They say: " If we expect 
our own decrees to be respected in other States we must 
respect the decrees of the States where that state of affairs 
exists." The question had never come before the United States 
Supreme Court until the recent cases of Atherton v. Atherton,* 
Bell V. Bell,t Streitwolf v. StreitwoltJ and, finally, the case of 
Haddock v. Haddock. § In Haddock v. Haddock the facts 
were shortly these. The husband and wife were married, and 
parted the next day. The husband abandoned his wife and 
travelled round the world. After some time he settled in the 
State of Connecticut, and, after having remained there for 
five years, he brought an action for divorce against his wife. 
The process was published in the newspapers, the papers were 
posted to what he said was her last-known address. In fact, 
she never received them, and never heard of the proceedings 
at all : but the Connecticut Court, acting under its own rules 
of practice, granted the decree of divorce on this substituted 
service. The decree passed. Nothing was heard of it by the 
wife at all. She had a son who became a young lawyer in 
New York. He heard in some indirect way that his father, 
had divorced his mother, and made up his mind to find out if 
it was true. He searched the records of many courts, and 
eventually found this decree in the State of Connecticut. 
Then he found his father in the State of New York. Pro- 
ceedings were taken against the father in New York for the 

* 181 United States Beporta, p. 165 
+ Ibid., p. 176. 
J Ibid., p. 179. 
§ April, 1906. 
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maintenanoe and support of the mother. The father appeared 
in that action in New York, and set up the Connecticut decree 
in bar of the New York action. The wife's reply was that 
the Connecticut decree was of no force, or effect, in the State 
of New York, for the reasons I have stated — that she re- 
maining domiciled in New York, not having been served with 
process in Connecticut, and not having appeared in the 
Connecticut action, the New York Court was not bound to 
recognize the Connecticut decree as valid, and therefore she 
was still his wife. The New York Courts upheld her con- 
tention in the Supreme Court and the Court of Appeals. 
The husband appealed to the United States Supreme Court 
on the '' full faith and credit clause " of the United States 
Constitution, and said that the New York Courts, in refusing 
to recognize the Connecticut decree, had gone contrary to that 
provision of the Constitution. The United States Supreme 
Court went very elaborately into the whole question, and 
finally affirmed the decisions of the Courts of New York, and 
declared that they had the right to say that the wife being a 
domiciled citizen of New York (which was the matrimonial 
domicile), she could not have her status changed by the 
Courts of any other State excepting by a proper service of 
process on her within the latter State, or by her appearing in 
the action in that State. The Supreme Court, however, went 
on to say most carefully that while the States (by what they 
call Inter-State comity), if they chose to recognize these 
decrees, could do so, but that, nevertheless, there was nothing 
in the Constitution of the United States which compelled the 
New York State, or any other State, to recognize those 
decrees. That is the position in which the law now stands 
in the United States, the result being that a man in some of 
the States of the United States would be recognized as 
married, and in others as unmarried. The husband in 
Haddock v. Haddock would be recognized as an unmarried 
man in Connecticut, and the wife, if she went into Con- 
necticut, would not be recognized as his wife. If he died 
there, and left property there, without a will she could not 
claim his property as his widow ; but in New York the exact 
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opposite would be the fact. All that is upon the general 
presumption that each State has a right to settle the marital 
status of its own citizens. The husband, in the case I have 
referred to, had acquired a bond fide domicile in Connecticut, 
and had become a bond fide citizen of Connecticut, and that 
State had a right to settle his matrimonial status. On the 
other hand. New York said : " The wife is still domiciled in 
New York ; it was the matrimonial domicile ; it has never 
been changed; we have the right to settle, and determine, 
what her marital status is." There you have the most extra- 
ordinary complication of affairs, and I do not know that there 
is any solution of that difficulty as the divorce law at present 
stands in the United States. The effect of it all is simply 
this — that, in advising upon these questions of American 
divorce, the law of each particular State must be carefully 
gone into, and the decisions in the Supreme Court of the 
United States must be gone into ; and, beyond all, must 
we ascertain, in addition to the regularity of service upon the 
defendant : Has the petitioner, or plaintiff, acquired a bond 
fide domicile in the State where the action is brought, or is it 
simply a colourable domicile? — has he simply gone there for 
the purpose of getting the divorce, and then coming back 
again ? If so, the question of jurisdiction can be gone into 
by any Court in the United States, and no State, either 
under this full faith and credit clause of the Constitution, 
or under any Act of Congress, is obliged to recognize the 
decree of divorce if it can be shown that the domicile of the 
plaintiff was a colourable domicile and not a bond fide domi- 
cile. I will not read anything further from my notes, but 
I will simply close by stating to you, from .the decision in 
Haddock v. Haddock, what has finally been decided by the 
Supreme Court in these cases. It probably will be of con- 
siderable use to members of the Association to have these 
points put down. It has been decided in the United States 
Supreme Court that : — 

First. — " Where a personal judgment has been rendered 
in the Courts of a State against a non-resident merely upon 
constructive (substituted) service, and therefore without 
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acquiring jurisdiction over the person of the defendant, such 
judgment may not be enforced in another State in virtue of 
the full faith and credit clause. Indeed, a personal judgment 
so rendered is, by operation of the due process clause of the 
fourteenth amendment, void as against the non-resident, 
even in the State where rendered." This general rule is 
applicable only to judgments in personam, not in rem, and is 
"limited by the inherent power which all governments must 
possess over the marriage relation, its formation and dissolu- 
tion, as regards their own citizens. From this exception it 
results that where a Court of one State, conformably to the 
laws of such State, or the State through its legislative 
department, has acted concerning the dissolution of the 
marriage tie as to a citizen of that State, such action is 
binding in that State as to such citizen, and the validity 
of the judgment may not therein be questioned on the 
ground that the action of the State in dealing with its own 
citizen concerning the marriage relation was repugnant to 
the *due process' clause of the Constitution. (Maynard v. 
Hill, 125 United States Reports, 190).'* . . . This is irrespec- 
tive of the effect which may be given to such judgment 
outside such State, and " it follows that the right of another 
sovereignty exists, under principles of comity, to give to a 
decree so rendered such efficacy as to that government may seem 
to be justified by its conceptions of duty and public policy." 

Second.^—" It is no longer open to question that where 
husband and wife are domiciled in a State there exists juris- 
diction in such State, for good cause, to enter a decree of 
divorce which will be entitled to enforcement in another State 
by virtue of the full faith and credit clause. It has, more- 
over, been decided that where a bond fide domicile has been 
acquired in a State by either of the parties to a marriage, 
and a suit is brought by the domiciled party in such State for 
a divorce, the Courts of that State, if they acquire personal 
jurisdiction also of the other party, have authority to 
enter a decree of divorce, entitled to be enforced in every 
State by the full faith and credit clause. (Cheever v. Wilson, 
9 Wall,:l08)." 
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Third. — "Where the domicile of matrimony was in a par- 
ticular State, and the husband abandons his wife, and goes 
into another State in order to avoid his marital obligations, 
such other State to which the husband has wrongfully fled 
does not, in the nature of things, become a new domicile 
of matrimony, and therefore is not to be treated as the actual 
or constructive domicile of the wife ; hence the place where 
the wife was domiciled when so abandoned constitutes her 
legal domicile until a new actual domicile be by her elsewhere 
acquired. This was clearly expressed in Barber v. Barber 
(21 How, 582), where it was said (p. 595) : ' The general 
rule is that a voluntary separation will not give to the wife 
a different domiciliation in law from that of her husband. 
But if the husband, as is the fact in this case, abandons 
their domicile and his wife, to get rid of all those conjugal 
obligations which the marriage relation imposes upon him, 
neither giving to her the necessaries nor the comforts suit- 
able to their condition and his fortune, and relinquishes 
altogether his marital control and protection, he yields up 
that power and authority over her which alone makes his 
domicile hers.'" In Cheever v. Wilson the Court said: "It 
is insisted that Cheever never resided in Indiana; that the 
domicile of the husband is the wife's, and that she cannot 
have a different one from his. The converse qf the latter 
proposition is so well settled that it would be idle to discuss 
it. The rule is that she may acquire a separate domicile 
whenever it is necessary or proper that she should do so. 
The right springs from the necessity of its exercise, and 
endures so long as the necessity continues." 

Fourth. — " So, also, it is settled that where the domicile 
of a husband is in a particular State, and that State 
is also the domicile of matrimony, the Courts of such State 
having jurisdiction over the husband may, in virtue of the 
duty of the wife to be at the matrimonial domicile, dis- 
regard an unjustifiable absence therefrom, and treat the wife 
as having her domicile in the State of the matrimonial 
domicile for the purpose of the dissolution of the marriage, 
and, as a result, have power to render a judgment dissolving 

22 
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the marriage, which will be binding upon both parties, and 
will be entitled to recognition in all other States by virtue 
of the full faith and credit clause (Atherton v. Atherton, 
181 U. 8., 155)/* 

Now, to finally conclude, the Supreme Court said these 
cases may be put under the following four heads : — 

** (a.) States where the power to decree a divorce is recog- 
nized, based upon the mere domicile of the Plaintiff, although 
the decree when rendered will be but operative within the 
borders of the State, wholly irrespective of any force which 
may be given such decree in other States. Under this 
heading all of the States are embraced, with the possible 
exception of Bhode Island. 

" (6.) States which decline, even upon principles of comity, 
to recognize, and enforce, as to their own citizens, within 
their own borders, decrees of divorce rendered in other 
States when the Court rendering the same had jurisdiction 
over only one of the parties. Under this heading is embraced 
Massachusetts, New Jersey (with the qualification made by 
the decision in 59 N. J. Eq., 606), and New York. 

" (c.) States which, whilst giving some effect to decrees of 
divorce rendered against its citizens in other States where the 
Court had jurisdiction of the Plaintiff alone, either place the 
effect given to such decrees upon the principle of State 
comity alone or make such limitations upon the effect given 
to such decree as indubitably establishes that the recognition 
given is a result merely of State comity. As the greater 
includes the less, this class, of course, embraces the cases 
under the previous heading. It also includes the States of 
Alabama, Maine, Ohio, and Wisconsin. 

" {d.) Cases which, although not actually so deciding, yet 
lend themselves to the view that ex parte decrees of divorce 
rendered in other States would receive recognition by virtue 
of the due faith and credit clause. And this class embraces 
Missouri and Bhode Island." 

Finally, the Court concludes by saying this — that the 
result of the cases in the United States is that the limited 
recognition which the States give 'to these ex parte decrees of 
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divorce which I have described is not based upon the full 
faith and credit clause of the Constitution, but, on the 
contrary, '' is consistent only with the conception that such 
limited recognition as is given is based upon State comity." 
By this, of course, is meant that no State is legally bound to 
recognize such ex parte decrees of another State, but may do 
so if it thinks fit. 

Gentlemen, I recognize how dijQScult it is to make this 
subject at all plain or at all interesting — (No ! no !) — but it is, 
to my mind, one of the most important questions that can 
possibly come before this Conference. It is not a matter in- 
volving simply human rights, but one of the most sacred 
of human relations (Hear, hear), and a mistake made by 
you or me, or by any Court, may lead to untold misery. 
Therefore I hope that such views as I have expressed 
here may be of some use to the Profession in attempting 
to elucidate a very difficult and very important question. 
(Applause.) 

Prince de Cassano : Gentlemen, it is too late to enter in 
any detail into this very important question of divorce, and I 
only rise to move the ordinary resolution with regard to the 
election of a committee. This matter, as you know, is a very 
important one, but it is not only because it is important, and 
because it involves a number of interests of public order, but 
it is because at this stage there is great confusion in the 
minds of the students of the matter. We had yesterday a 
very able Paper from Dr. Wittmann, in which he said that the 
Hague Convention has rendered decrees of divorce obtained 
in other countries valid, even though not recognized in Italy. 
At any rate. Professor Gabba, who is one of our learned 
colleagues, and a senator in Italy, wrote an article three 
weeks ago in the Perseveranza, in which he took this view : 
he says that a divorce granted in a foreign country cannot be 
right in Italy. Now another Professor, and another senator 
of Italy, Professor Luigi Bossi, has answered him in the 
Tribunali, saying that the Italian Government and Italian 
courts are bound by the Hague Convention to accept any 
divorce decree given by a foreign country. But there is more 
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than that. The Minister of Justice in Italy declared in the 
Senate, when the Hague Convention was presented for 
approval, that all the decrees, and especially the divorce 
decrees, were bound to be accepted by the courts in Italy if 
the Convention was adopted. We have in Italy a lot of 
persons who have got divorce decrees in other countries, 
which are not at all considered as binding in Italy. There is 
a lady who got a divorce in Austria, and came back to Italy to 
marry another Italian, and she is living with her new 
husband. The late husband is in Italy, and so she has two 
husbands in Italy, who in Italy are legally recognized, so that 
she is a legalized bigamist. We can all imagine that a good 
many difficulties exist, and I think that I am justified in 
saying that even learned people have not the same ideas on 
these matters. I therefore think, and I urge, that a com- 
mittee on this matter should be appointed specially, because 
the other matters are all more matters of international law, or 
general law, or mercantile law, or, at any rate, all first prin- 
ciples, but not exactly of personal status. I think we can 
find some of our colleagues who would certainly form this 
committee, and look into the matter ; and we should in that 
way gain more information than is in our hands at the present 
moment. I therefore move the resolution for the appoint- 
ment of a committee. 

M. Gaston db Leval : I should like to say a few words 
about Sir Walter Phillimore's Paper. I may say at the 
beginning that I do not think it would be a useful thing to 
refer a matter like this to a committee, and I will tell you 
why. It is a matter that should be discussed fully in public 
at the Conference, and it is a pity we have such a little time 
to-day to go into the matter. We ought to have had a whole 
day to go through this matter, each giving his opinion, and 
we could have had some light thrown upon it ; but to refer a 
matter like this to a committee I think would be to put 
upon them too much work. Sir Walter Phillimore's Paper 
speaks about the law of nearly all the countries, but I was 
sorry to see he did not say a word about Belgian law. 
Belgium is a little country, but perhaps I may say one or 
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two words about the Belgian law, which is not entirely the 
same as the French. The law is the same in both countries 
on this question of domicile, but we interpret the law differ- 
ently. What Sir Walter Phillimore says is quite right. In 
France, as a rule, the Court refuses to grant a divorce where 
two foreigners are resident in Paris, but are not allowed to 
acquire their domicile legal there ; while in Belgium, where we 
have also the domicile legal (which any foreigner acquires by 
the permission of the authorities), we consider that there is 
another domicile, which we call the domicile defait. If two 
foreigners come into our country, and stay there for years, 
acquiring really a bond fide domicile — ^not merely coming to 
Belgium to avoid the law, and trying to get their divorce, but 
staying there with their families, and having their business 
there, without any intention of leaving Belgium, that would 
be what we should consider a proper domicile. When these 
people come before the Court, asking for a divorce, the Public 
Prosecutor will stand up, and first of all you have to prove 
that you are domiciled, and the litigants would have to bring 
witnesses before the Court to show they have been in the 
country for more than two years; that they have some 
contract in the country, or have built a house there, or have 
some business there, and have the intention of living in the 
country. If they have acquired a domicile of fact, as we call 
it, then the Court would grant the divorce. But if they have 
not acquired this domicile of fact, the Belgian Court will not 
grant a divorce. So that we do not make the same distinc- 
tion as they make in France. Another thing where we do 
not agree with the French law is this. Sir Walter Phillimore 
says : — " The Court of the country gives its own remedies 
according to its own law. If by its own law divorce can be 
granted it will grant a divorce, though divorce was unknown 
to the law of the original country, and vice versd,*^ An 
Austrian is not allowed to obtain a divorce in Austria. If he 
comes to Belgium, and asks the Court to grant a divorce, he 
will not obtain it. We say : — ** No, jlou cannot obtain in our 
country, which you are simply passing through, that which 
you cannot obtain in your own country." The same thing 
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applies in the case of Bussian Jews. Bussian Jews cannot 
obtain a divorce in our Courts because we say : — " You have 
no divorce according to your own Mosaic law, and we will not 
grant you a divorce, because your Courts in Bussia would not 
grant you a divorce." The question of marital law is very 
interesting, because there is no case in point before the 
Belgian Courts, and it has been argued that the question of 
la morale publique should supersede the religious question ; 
and, if the opposition to the divorce should be a religious 
question, the State should grant the divorce notwithstanding 
the religious laws of the country. That interesting point is 
not settled yet, but it is certain that our Courts would never 
grant a divorce to people whose law does not allow it. That 
is absolutely settled. 

Now this question of divorce is of immense importance 
when the subjects are Belgians. It is of less importance in 
foreign countries where foreign parties are concerned, but 
where the questions have now been settled by the Hague Con- 
vention. A person can only be divorced in Belgium when he 
can obtain the divorce by his own law, and by our law where 
the jurisdiction of the Court is clear. If those two conditions 
are complied with, the divorce will be granted — otherwise not. 
Examples were given by Sir Walter Phillimore, and I was 
very pleased to hear his very valuable paper read; but I 
think we should have a public discussion when we have a 
question before us like this of divorce, which is a practical 
thing, and which in the practice of law we have to deal with 
every day. I consider that such a question would require a 
whole day's discussion, but not to come in with other matters, 
which are certainly very important, but which have a less 
practical application. 

Mr. Edwin Katz : I ask you to adjourn this question to 
the next Conference. This question is a very serious one, 
and we have seen to-day that really in all countries they are 
in much difficulty in cases of divorce. In Germany we have 
the difficulty that we do not recognize the law of domicile. 
For instance, a Catholic born in Germany but of Austrian 
descent, has married his wife in Germany. He will come to 
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the German Court for a divorce, but it will not be granted, 
because in Austria no divorce is allowed to Catholics at all. 
So that although this Austrian may never have gone to 
Austria, but has always lived in Germany, he is bound by the 
law of Austria, and it is not possible for him to obtain a 
divorce on account of the Austrian law. Those difficulties 
have arisen in Germany in many cases, and I think that we 
in Germany do want to have, not only a national law, but an 
international law which regulates the question of which law 
shall govern in divorce cases for all countries. We think 
that this law should be the law of the domicile, but the law 
of the real domicile ; not of such a domicile as our American 
friend has referred to, a domicile of sixty days or six months, 
but a domicile like what the French call the domicile legal. I, 
therefore, think that this question should be discussed much 
more thoroughly, and I, therefore, ask you to defer the dis- 
cussion to the next Conference. 

Dr. W. Evans Darby : Might I suggest that it be referred 
to the Council, and the Council would be able to deal with it 
in the best way ? 

M. Gaston de Leval : I think the Prince de Cassano 
would agree to that. 

Prince de Cassano: I will agree, but I would make a 
humble request to the Council that in adjourning or taking 
any step to have this matter discussed at the next Conference, 
some gentleman shall be asked to give information and to 
prepare a special report on the matter. 

Sir William Kennedy : You mean that somebody should 
be got to read a paper ? 

Prince de Cassano : In a similar way to the way the 
question of companies was dealt with two years ago — on 
special points, in order to have practical and specific answers; 
otherwise we shall have a lot of papers connected with the 
matter, but nothing that will enable us to discuss the proper 
point, which is the conflict of jurisdiction in divorce matters. 
(Hear, hear.) 

Sir William Kennedy : I would venture to say that what 
we ought to do is in some way or other — and that seems to be 
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the general wish — before any reference to a committee to 
report is made, to give an opportunity for further discussion. 
No doubt further discussion would be assisted very much, as 
I understood the last speaker to intimate, by a paper being 
prepared dealing with the various points ; but I feel a diffi- 
culty about it. It is one thing to refer a question for report, 
but this is not a case of one question. It is really a discus- 
sion on a complete subject, as to which the views of all 
States should be represented, and then it will be possible to 
formulate certain questions which are found to arise on the 
diflferences in the law of the different States, and then we 
could come upon that discussion of principle, to a decision, 
or to some view of what ought to be the governing principle. 
But until we get to that stage there is really no question to 
discuss. Therefore, with great respect to the last speaker, I 
think if it is left to the Council there would be no difficulty in 
getting somebody at the next Conference to draw up a paper 
which would form the basis for discussion of a definite kind, 
probably dealing with the law of different countries, in this 
sense adding to the wonderfully able paper of Sir Walter 
Phillimore, who has dealt with it as a matter of what I may 
call general recommendations. This paper could go into the 
question of fact, and, if it was possible, classify the points of 
difference which govern all the various counteies — the lines 
of cleavage, if one may say so — and then one can say which 
principle ought to be adopted. I am going to venture to do 
what I suppose is not very regular, but I should rather 
like to ask Mr. Barratt, as an expert in American law, this 
question. He states the law very clearly which is supposed 
to govern most States, but, if my recollection does not fail me, 
there is a difficulty which at least in one American State 
arises independently of any of those he has mentioned. I 
cannot from recollection cite the case, but I recollect it came 
up in a case very recently in the English Courts. I believe 
the State of Pennsylvania has complicated the matter rather 
from my point of view — with all due respect to the legislature 
of that State — by this : — By making it a law, that a woman 
who at the time of her marriage is a citizen of the State of 
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Pennsylvania can, at any time, wherever she is afterwards 
married, wherever the actual ceremony may take place, and 
wherever she may be domiciled, afterwards come back to the 
Pennsylvanian Court, and they will entertain a suit on her 
behalf for good cause shown for a divorce from her husband. 
So that a Pennsylvanian lady — I mean who at the time is a 
Pennsylvanian citizen — could marry a gentleman, say, in 
Germany, reside in England, go back to Pennsylvania, and if 
she could satisfy the Court of good cause, adultery, or deser- 
tion, or something of that kind — something serious — could 
claim jurisdiction to have a divorce declared; although her 
husband, of course, naturally declines to leave the place of 
his domicile, and although as a matter of fact there has never 
been any question that the domicile of a marital character 
has been acquired elsewhere. I rather think that case did 
come before Sir John Gorell Barnes, the President of the 
Divorce Division in England. That state of facts arising, I 
had to consider it in a paper which I had the honour of read- 
ing before the St. Louis Conference, and I confess it seemed 
to me, if States pass laws giving their citizens whatever be 
their matrimonial domicile a right of recourse, merely by 
virtue of what I may call jurisdiction derived from birth as 
citizens, it complicates the matter much more than if you 
simply adopt the practice of the validity of the marriage 
depending upon original domicile, which I confess I think is 
much sounder than the question of matrimonial domicile 
being brought in as the test of the right of divorce. I dare say 
Mr. Barratt can tell us whether that is the case or not. 

Dr. W. Evans Darby : My reasons for suggesting it should 
be referred to the discretion of the Council were partly what 
Sir William Kennedy has expressed, although I had not 
thought it out so elaborately ; but there was another reason. 
This question has already been discussed in many Confer- 
ences. I remember as far back as the Conference in Vienna 
Professor Gabba reading a paper on the subject, and it 
seemed to me that if the point was simply left to the Council 
it would be able to correlate this discussion with previous 
discussions, and so make the very best arrangement possible. 
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Mr. J. Arthur Barratt : In answer to Sir William 
Kennedy's question, I have no doubt that Sir William Ken- 
nedy's statement gives the facts of that case. All I can say 
is this, — that each of the United States has the right to pass 
statutes of that kind if they choose to do so, but the crucial 
question which must come i^p afterwards is : — Will the 
other States recognize any divorce granted on any such 
principle ? The cases of Haddock v. Haddock and Atherton 
V. Atherton establish that the general principle held through- 
out the United States is, that the domicile at the time the 
action is brought alone gives jurisdiction to any Court to 
grant a divorce which can be recognized outside the territory 
of the State which grants it. And if this lady (any Penn- 
sylvanian statute notwithstanding) was not then bond fide 
domiciled in Pennsylvania from the point of view of Inter- 
State law, I do not think that divorce would be recognized 
in the other States, and I do not think the other States would 
be obliged to recognize it, under the ''full faith and credit" 
clause. 

The Chairman : I believe. Gentlemen, that your opinion is 
in accordance with what Sir William Kennedy has suggested 
— that the matter be left to the Council. 

This proposal was unanimously agreed to. 

Professor George Streit, of the University of Athens (a 
member of the Hague Tribunal), and Dr. Albert Oesterrieth, 
Berlin, were elected members of the Association. 

The Conference adjourned at 5.30. 

In the evening the members were entertained at a dinner 
at the Chamber of Commerce, given by the Berlin Chamber 
of Commerce, the Berlin Merchants' Guild, and the Associa- 
tion of Banks and Bankers in Berlin, at which the Ambassa- 
dors of Great Britain and of the United States of America 
were present. 
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FOURTH DAYS PROCEEDINGS. 
Friday, October 6th, 1906. 

The Conference reassembled at 10 a.m., at the Chamber of 
Commerce, Dorotheen Strasse, 7-8, Sir John Bigham taking 
the chair. 

Dr. Baty read the minutes of the previous day's proceed- 
ings, which were approved and signed by the chairman. 

Sir John Bigham: Gentlemen, we have now to consider 
the subject of the place for the next Conference. I shall be 
glad to hear any suggestions that may be made by any 
gentleman present. 

Mr. George Whitblock (Baltimore, U.S.A.) : Mr. Chair- 
man, I hold in my hand a copy of a resolution passed by the 
American Bar Association at their recent meeting in St. 
FauPs, Minnesota, which as a delegate from that Association 
I have been requested to submit to this meeting. With the 
chairman's permission I will read it : " This is to certify that 
at the meeting of the American Bar Association, held at St. 
Paul's, Minnesota, on August 29th, 30th, and 31st, 1906, the 
following Eesolution was unanimously adopted : — * Eesolved, 
that the incoming President of this Association be directed 
to extend to the International Law Association a cordial 
invitation to hold their Annual Meeting in 1907 in America, 
at the same place and about the same time as the Meeting of 
this Association.' True copy from the Minutes of the 
American Bar Association"; and that is signed by the 
Secretary. I ought to state, Mr. Chairman, that at the time 
that Besolution was passed, the place of the next Meeting of 
the American Bar Association had not been definitely fixed. 
That is a subject that is dealt with by the Executive Council 
of the Association, but the Secretary has written me a letter, 
saying that just as soon as the place itself is fixed, a formal 
communication will be addressed on behalf of the American 
Bar Association to the Secretary of the International Law 
Association. The probability, however, is, inasmuch as this 
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last meeting was held in the West, that the next meeting 
will be held in one of the New England States, in all proba- 
bility at Portland, Maine, which is only two hours from 
Boston, and will, of course, be comparatively readily acces- 
sible to the members coming from Europe. 

Mr. Carver : Mr. Chairman, of course, as a resident in 
the hub of the Universe, which is located in New England 
— Boston — I should be delighted to have the next meeting 
of the Association anywhere within the limits of the New 
England States, or, as a member of the great Republic, 
anywhere within the United States ; but there has been a 
suggestion which has been made at this meeting that is 
personally acceptable to me, that there was an idea of the 
next meeting being in our sister country, the Dominion of 
Canada (hear, hear), and the suggestion was made that if it 
was to be held in the Dominion of Canada it should be 
held at Ottawa. Now I trust, if it is not held in the United 
States, that instead of Ottawa it will be held in Montreal 
(hear, hear), because Ottawa is a city in which there is 
not a habitation between it and the North Pole ; and at the 
time of the year in which you would meet Ottawa would be 
deserted. It is not a large place, and not a place that would 
appeal to many people. If you were to select the Dominion 
of Canada, you should select its finest city, on its largest 
river — Montreal — which surely would appeal particularly to 
the two great nations, France and England, because more 
French is spoken in the streets of Montreal than English. So 
that, if other considerations prevail, I should simply suggest 
that Montreal would be a desirable place. (Applause.) 

Mr. George Whitelock : Would it be in order if I were 
to say a few words on that point ? I am in hearty sympathy 
with the view expressed by Mr. Carver, that if the next 
meeting is in America it should be at Portland. Portland 
and Montreal are in very near juxtaposition. It is only one 
night's ride, or a day's ride, from Montreal to Portland by 
train. I trust that the meeting will be held in the United 
States, because it would be then possible to hold it jointly 
with the American Bar Association, and I doubt not that 



( 349 ) 

there would be a considerable accession of members to this 
Association from the American Bar Association. But cer- 
tainly Mr. Carver's view is right, that, if the Dominion of 
Canada be selected, some place much further east than 
Ottawa should be taken, and there is no place comparable for 
that purpose to Montreal. It is a place which the American 
members would consider nearer to their own home, I am 
sure. 

Dr. Erno Wittmann (Budapest) : Gentlemen, the Hun- 
garian Juristic Association have charged me with the expres- 
sion of the wish that the Conference in 1908 should be held 
in Budapest. The Club of Advocates of Budapest, and the 
Association of Barristers of Budapest, join in charging me to 
transmit the invitation to the Association. 

Mr. J. Arthur Barratt : Do I understand that the last 
speaker*8 invitation was for the year 1908 ? The next meet- 
ing, I understand, is to be in 1907. 

Dr. Wittmann : The invitation from Budapest is for 1908. 

Mr. J. Arthur Barratt : I simply rise, following on the 
remarks of my confreres from the United States, to say that 
I most cordially support this invitation of the American Bar 
Association, and trust the meeting will be held there. We 
are not selfish ; we do not want every thingfor ourselves; but 
there has not been a meeting held there in recent years since 
.that in Buffalo. All I can say is, that this invitation comes 
from the hearts of the members of the Association, and if you 
come I am sure they will do everything they can to make the 
visit a pleasant one. (Applause.) 

Sir John Bigham : As I understand, the next meeting of 
the Association will come up for consideration in London at 
some future date. In the meantime we may hope, I suppose, 
to receive the formal invitation from America, which is the 
invitation from the American Bar Association, and that, of 
course, will be dealt with with the greatest care, and we shall 
perhaps receive, later on, the formal invitation from Budapest. 

Dr. W.. Evans Darby : May 1 make a single comment ? 
I may mention, for the information of the Conference, that 
there is no rule fixing our meetings two years apart. (Hear, 
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hear.) There was an understanding with the Maritime Law 
Committee that we would avoid, if possible, clashing with their 
meetings, and as a result of that I understand we have tried 
to have our meetings in alternate years. Now, the Mari- 
time Law Committee will meet next year in Venice, so that, 
if the invitation to the United States comes formally, per- 
sonally I see no reason why it should not be accepted. It 
would not clash with the Maritime Committee, and I think 
there are reasons why we should keep our interests very 
vigorously alive in the United States if we can. (Hear, 
hear.) I should heartily support that myself. 

Mr. G. G. Phillimobe : I think this is the proper time to 
give notice of nominations that have been made by the 
Executive Council to the Permanent Bureau of the Associa- 
tion. It is our custom always after visiting a country to ask 
distinguished gentlemen who have taken part in our proceed- 
ings, or have helped in bringing about those proceedings, to 
join the Permanent Bureau, and the Executive Council, there- 
fore, nominates, with your approval, the name of His Excel- 
lency Dr. Koch, as an Honorary Permanent Vice-President for 
Germany of the Association; and as Vice-Presidents for 
Germany, Dr. Felix Meyer and Dr. Eiesser; and for the 
Executive Council, Dr. von Martitz and Dr. Gustav Schirr- 
meister. (Loud applause.) 

The nominations having been accepted by acclamation, 
Kammergerichtsrat Dr. Felix Meyeb then took the chair. 

Vorsitzender Kammergerichtsrat Meyer (Berlin) : Ich 
erteile vor Eintritt in die eigentliche Tagesordnung das 
Wort Herrn Frasidenten der Aeltesten der Kaufmannschaft, 
Kaempff, Berlin. 

President Kaempff (Berlin) : Meine Herren ! Die Aeltesten 
der Kaufmannschaft von Berlin haben der International Law 
Association eine Denkschrift iiberreicht betreffend das Welt- 
wechselrecht. Diese Denkschrift verdankt ihre Entstehung 
dem Umstande, dass im Jahre 1905 der erste internationale 
Handelskammer-Kongress in Liittich beschlossen hat, auf 
die Tagesordnung des zweiten internationalen Handels- 
kammerkongresses, der vor wenigen Wochen in Mailand 
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stattgefunden hat, die Frage der Vereinheitlichung des 
Wechselrechts zu setzen. Zu diesem Zwecke erscheint es 
notwendig, eine Uebersicbt za erhalten iiber den Stand der 
ganzen Frage^ und das Material zu sammeln, das auf 
dieselbe Bezug bat. Hit dieser Angelegenheit baben * die 
Aeltesten der Eaufmannschaft von Berlin ibr Mitglied Herrn 
Kammergericbtsrat Meyer beauftragt. Das kleine Werk, das 
Ihnen iibergeben worden ist, ist die Frucht seiner Studien. 

Diese Uebersicbt iiber die Frage des Wecbselrecbts ist 
dem internationalen Handelskammerkongress in Mailand 
unterbreitet worden, and auf der Grundlage dieser Arbeit 
hat der internationale Handelskammerkongress in Mailand 
bescblossen, bei alien Handelskammern dahin zu dringen, 
dass die bei ibren Begierungen dafiir einsteben mocbten, dass 
die Begierungen sobald als moglich internationale Yerhand- 
lungen iiber die Herbeifiibrung eines einbeitlichen Wecb- 
selrecbts einleiten mocbten. Meine Herren ! Die ersten 
Arbeiten beziiglicb der Vereinheitlichung des internationalen 
Wecbselrecbts sind von der International Law Association 
schon vor 26 bis 30 Jahren gemacbt worden. Sie alle kennen 
die Entwickelung der Angelegenheit, Sie wissen, dass sich 
verscbiedene Kongresse fiir eine Vereinheitlichung ausge- 
sprochen baben. Ibre eigene Arbeit sind die Bremer Begeln, 
die noch heute vorbildlich sind, und das ^' Institut de droit 
international" hat einen Gesetzentwurf ausgearbeitet, der 
als Vorlage fiir alle weiteren Verhandlungen dienen soUte. 
Aber die Ungunst der Verhaltnisse bat es nicht gestaitet, 
auf diesem Wege vorwarts zu kommen, sodass seit 1888 
nichts gescbehen ist. Es wirft sich nun die Frage auf, 
diese Angelegenheit wieder in die Hand zu nehmen und 
den Versuch zu macben, sie einer endgiltigen Begelung 
entgegenzufiibren. Die Zeit scheint giinstig dafiir aus zwei 
Griinden. Einmal baben im Laufe der letzten zwanzig Jahre 
auch die juristischen Anschauungen iiber die Moglichkeit 
einer Vereinheitlichung des internationalen Wecbselrecbts 
sich geandert; iiber verscbiedene Punkte ist eine Einigung 
erzielt worden und es wird nicht mehr motig, iiber die 
grundlegenden Leitsatzein so weitgehendenGedankenaustausch 
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einzutreten, wie das friiher der Fall war. Andererseits ist 
die Anuaherung der Nationen selbst wesentlich verbessert 
worden gegeniiber den Zustanden vor dreissig Jahren. Zu 
hoflfen ist, dass, wenn diese Arbeiten wieder in die Hande 
genommen werden, nunmehr ein praktisches Eesultat erzielt 
wird. 

Aus diesem Grunde bitten die Aeltesten der Berliner 
Kaufmannschaft — und ich bin iiberzeugt, dass alle Handels- 
kammern und der Handelstag, in dem sie vereinigt sind, 
sich dem anschliessen werden — die International Law Asso- 
ciation, dieser Frage wiederum freundlich gegeniiberzutreten, 
und an den Arbeiten, die notig werden, ihrerseits wieder 
teilzunehmen. Ich bitte Sie, diese Angelegenheit Ihrer 
freundlichen Erwagung zu unterziehen. (Lebhaftes Bravo !) 

Sir Thomas Barclay : I wish to support what President 
Kaempflf has just said. iEe has merely proposed that this 
Association should take up the question once more, as you 
did twenty-five or thirty years ago. I was present, and a 
number of rules were drawn up. Since then the Institution 
of International Law has taken up the question, and, as Pre- 
sident Kaempff has said, it was brought up at the Conferences 
which were held at Antwerp and Brussels. I was at both 
those Conferences, and can say with what energy and skill 
the question was dealt with. President Kaempfif remarked 
that the question was brought up again last year, and that 
he had just come from Milan, where he promised that this 
Association would take it up. I wish to support that, and I 
think it is evident we have made a good deal of progress since. 
What was done twenty-five or thirty years ago is no longer 
applicable. 

Dr. EiESSER : I also support the motion of Dr. Kaempflf, 
because there is no doubt it is one of the inost important 
questions we can take into consideration. 

Vorsitzender Meyer (Berlin) : Meine Herren ! Da der 
Gegenstand nicht auf der Tagesordnung der Gesellschaft 
gestanden hat, so kann eine Diskussion nicht dariiber 
erfolgen ; aber ich glaube im Sinne der ganzen Gesellschaft 
zu sprechen, wenn ich folgende Besolution vorschlage. Ich 
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selbst bin sehr daran interessiert, da ich die Denkschrift 
verfasst habe; ich wiirde pro domo sprechen und mochte 
deshalb nicht fiir die Angelegenheit plaidierend eintreten. 
Ich schlage Ihnen yor, folgende Besolution zu fassen. 

I beg to move the following resolution :' " The Conference 
desires to express its sympathy with the project of a uniform 
law of bills of exchange, to which this Association has 
devoted much attention in former years, and requests the 
Executive Council to take such steps as the Council shall 
think fit to further this object by communication with other 
societies or otherwise." 

Sir Thomas Babolay : I beg to second that. 

Mr. Cabveb: This matter of the unification of the law 
with regard to bills and notes was taken up by the American 
Bar Association ; a draft was made, and was adopted by the 
majority of the States of the United States. I wish to say 
to the German members that we derived great benefit in 
drawing the law on bills and notes from the most excellent 
commercial code of Germany, and it is in many respects very 
similar to the German law. 

(The resolution was unanimously agreed to.) 

Dr. SoHiBBMEisTEB then presented the following Beport of 
the Committee and draft Code of Bules for the International 
Becognition of Companies. 

Dr. SoHiBBMBiSTBR (Berlin) : Meine Herren ! Im vorigen 
Jahre wurde in Christiania auf der Eonferenz der Inter- 
national Law Association ein Draft code zur Begutachtung 
vorgelegt. Dieser Draft code ist das Ergebnis langer Vor- 
beratungen eines Company Law Committee, welches 1908 
auf der Antwerpener Tagung der International Law Asso- 
ciation eingesetzt wurde. Ich ward damals auch in dieses 
Committee hineingewahlt. Der Yerfasser des Draft code ist 
Dr. William F. Bamilton, K.C., der leider heute infolge 
seiner Berufspflichten verhindert ist, hier anwesend zu 
sein. 

Wie Ihnen alien bekannt ist, spielt heute in alien Handel 
treibenden Staaten die Aktiengesellschaft eine ganz hervor- 
ragende BoUe; aber nicht nur im Bereiche des einzelnen 

28 
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Staates selber hat sie diese Bedeutung, sondern nicht minder 
im internationalen Yerkehr. Die grossen Transaktionen des 
Handels werden heute nicht von Einzelpersonen ausgefiihrt, 
sondern von unseren grossen Gesellschaften. Es ist deshalb 
eine Frage von eminenter Bedeutung : Inwieweit hat ein Staat 
eine Aktiengesellschaft, die einem andern Staate angehort, 
anzuerkennen und zu besehiitzen und die einzelnen Transak- 
tionen, die diese Gesellschaft vornimmt, als rechtsgiltig anzuer- 
kennen? Wir haben in der Kommission die verschiedenen 
Gresetzgbungen, die in den verschiedenen Landem erlassen wor- 
den sind, nach dieser Bichtung bin gepriift, und das Besultat 
ist dieser Draft code, dessen Yerfasser nicht ich bin, sondern, 
wie ich schon bemerkte, Herr William F. Hamilton. Grossen 
Einfluss auf diesen Draft code hat ein norwegischer Gesetze- 
sentwurf und eine australische Actiennovelle ausgeiibt. Aber 
auch das iibrige Becht, namentlich das deutsche, ist voUkom- 
men beriicksichtigt worden. Da wohl nur wenige von den 
anwesenden Herren im vorigen Jahre in Christiania gegen- 
wartig gewesen sind und nur wenige diesen Draft code kennen 
werden, so erlaube ich mir, denselben hier zu verlesen. (Bed- 
ner verliest hierauf den folgenden Beport) : — 

COMPANY LAW COMMITTEE. 

Bbpobt upon Draft International Code providing for thb 
Beoognition of Foreign Companies. 

At the Twenty-first Conference of our Association, held 
in the city of Antwerp in 1903, a Committee on the subject 
of ** Company Law'* was appointed, consisting of Mr. W. F. 
Hamilton, K.C, Convener (London), Dr. Ernest Schuster 
(London), Professor Jean CIorbiau (Louvain), M. Bodolphb 
BoussEAU (Paris), Dr. Gustav Sohirrmeister (Berlin), Prince 
de Cassano (Bome). 

I was requested by the Executive Council, as the convener 
of the Company Law Committee, to prepare, in conjunction 
with the members of the Committee, a draft International 
Code providing for the recognition of foreign companies. It 
was found impossible to arrange meetings of the Committee, 
but I have received valuable assistance from the members of 
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the Committee in the preparation of the Code, especially from 
Dr. Schuster and Dr. Schirrmeister. 

In many countries foreign companies are fully recognized 
as legal or juridical persons. They may sue and be sued, 
acquire, hold and dispose of movables and immovables, and 
within the limits of their statutes exercise full contractural 
powers. In some countries, however, it is necessary before a 
foreign company can carry on business that it should be 
inscribed in the registry of commerce. There are other 
countries, however, which do not permit a foreign company 
to hold land or immovables within those countries unless 
authorized to do so by a special law, or by the executive. 
Under English law, if any land is transferred to or for the 
benefit of, or is acquired by or on behalf of any corporation 
(including any foreign incorporated company) otherwise than 
under the authority of a licence from the King or of an Act of 
Parliament, the land is liable to be forfeited to his Majesty. 
The English legislation upon this subject began as far back 
as the reign of Edward I. The object of the legislation 
originally was to prevent land being acquired by ecclesiastical 
corporations, and the Crown being deprived of feudal services. 
The law does not affect trading companies incorporated in 
England, because under the General Companies Acts they are 
authorized to acquire and hold land. A foreign company, 
however, if it desires to acquire land in England, must either 
obtain a licence from the Crown, or a special Act of Parlia- 
ment enabling the company to hold land. 

Under the Portuguese Civil Code the power to hold land 
conferred upon such trading companies as are capable of 
perpetual existence is of a very limited character. In order 
to hold and dispose of land freely, they must obtain authority 
under a special law. 

Having regard to the fact that the laws of different States 
as to the holding of land by corporations vary so widely, it has 
not been thought desirable to make any provision in this 
Code for the acquiring or holding of land or immovables by 
foreign corporations. 

Where foreign corporations carry on business in England 
and require to purchase land for that purpose, the necessity 
of obtaining a royal licence or a special Act of Parliament 
is sometimes obviated by the foreign company procuring a 
small private company to be incorporated in England for the 
purpose of acquiring and holding the land, the foreign com- 
pany and its nominees holding all the shares in the English 
company. 
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In the preparation of this draft Code are embodied some 
of the provisions of the New Zealand Companies Act, 1903, 
and of a prqjet de hi submitted to the Norwegian Parliament 
this year, a copy of which was kindly sent to me by Dr. 
Oscar Platou, of Christiania. 

- Dr. Schirrmeister suggests that the following Articles 
should be inserted in the Code : — 

1. If a native company be required by law to publish certain 

facts or proceedings in the OflScial Gazette -^ in one or 

more local newspapers, the same provisions shall apply 
to a foreign company carrying on or intending to carry 
on business in that country. 

2. If the law of a; country require that every limited company 
under this law, whether limited by shares, or by guarantee, 
or otherwise, must show that its liability is limited, in 
its name, on its seal, in all notices, advertisements, and 
other publications, in all bills of exchange, promissory 
notes, cheques, orders for money or goods, bills of parcels, 
invoices, receipts, letters of credit, and other documents, 
then a foreign company must also comply with these 
provisions within the boundaries of that country. 

It appears to me, however, that the specific object aimed 
at by Dr. Schirrmeister is secured by Article 3 of the draft 
Code, which is framed in general terms. Under that Article 
a foreign company would have to comply with the conditions 
and restrictions applicable to native companies. 

Dr. Louis Franck, of Antwerp, is of opinion that Article 6 
would be better omitted, because it touches on a question on 
which nations are most jealous of their rights, and has no 
relation to companies, but deals exclusively with the question 
of jurisdiction. This Article, no doubt, raises a difficult 
question, but the object of the Article is to make universal 
the practice which obtains in most countries of permitting 
process of law to be served upon a company incorporated in 
one country at the principal place in which it carries on 
business in another country. 

It was suggested that this draft Code should include an 
Article authorizing dealings in the shares, stock, debentures, 
bonds, and other obligations of foreign companies, and also 
the issue of prospectuses offering such shares and obligations 
for subscription in different countries, provided that the 
regulations of those countries with regard to the issue, con- 
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tents, and registration of the prospectuses were duly complied 
with. Such a provision would be beneficial both to foreign 
companies and to the countries in which the shares and 
obligations were issued. For example, in England shares 
and obligations can only be oflFered for public subscription 
upon and subject to such conditions as to disclosure and 
otherwise as are calculated to protect the public, without at 
the same time unduly interfering with the raising of capital 
for industrial and commercial enterprise. Singularly enough, 
however, any foreign company may issue prospectuses in 
England offering its shares and obligations for public sub- 
scription without complying with any of these regulations, 
which only apply to companies registered in England. It 
would therefore be for the benefit of England that an Article 
of the kind proposed should be adopted. It was, however, on 
consideration thought better not to include such an Article 
in the draft Code. 



Draft International Code providing for the Eecognition 
OF Foreign Companies. 

1. Any foreign company duly incorporated shall be recog- 
nized in [ ] in the same manner as if it had 
been duly incorporated in [ ] . 

2. A foreign company shall be deemed to be domiciled in 
the country in which it was incorporated, and the liability 
or non -liability of any member of such company in 
respect of its acts or contracts shall be determined by 
the law of its domicile. 

3. A foreign trading company upon complying with the pro- 
visions hereof may commence and carry on its business 
by means of any branch established in [ ] 
in the same manner and under and subject to the same 
conditions and restrictions as if it were a company duly 
incorporated in accordance with the law of [ ]. 

4. A foreign trading company may only so carry on its 
business in [ ] by its attorney or agent duly 
appointed by a notarial instrument so as to bind the 
company. Any person so appointed must be resident 
in [ ], and he shall only be able to exercise 
such powers as are specifically conferred upon him by 
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the instrument appointing him. Where more than one 
person is appointed the appointment may be joint or 
joint and several, and the powers and authorities con- 
ferred upon such persons may be in respect of the same 
or separate matters Every act or contract done or 
made, and every deed or instrument executed or signed 
by any such attorney within the limits of his authority, 
shall be binding upon his principal. 

5. Before any foreign trading company commences business 

as aforesaid in [ ], the company shall cause 

to be registered in the place or places where the statutes 
of a native company must be registered — (1) a notarial 
certificate verifying its incorporation ; (2) notarially cer- 
tified copies of its statutes and of the said power of 
attorney ; and (8) the address of its proposed office or 
place of business in [ ] • If the company 

after having commenced business as aforesaid shall alter 
its statutes, or revoke in whole or in part the said power 
of attorney, or grant any other power of attorney, it 
shall cause such alteration, instrument of revocation, or 
power of attorney to be also registered within 
days after such alteration or revocation or the granting 
of such power. 

6. At such registered office or place of business legal process 
of any kind may be served upon and notices of any kind 
may be addressed or delivered to the foreign trading 
company, and such service and notices shall be valid for 
all purposes. 

7. Every power of attorney granted by any foreign trading 
company as hereinbefore mentioned shall, as between the 
company and its assigns on the one hand, and third 
persons dealing with the company, and all persons 
claiming through or under such persons, on the other 
hand, continue in force, notwithstanding that such power 
has been revoked, until notice of such revocation has 
been registered as aforesaid, or the person dealing with 
such company has had notice of such revocation. 

8. A certificate given by a notary public domiciled and 
practising in the country in which a foreign company 
has been incorporated, stating that it is duly incorporated 
in accordance with the laws of such country, shall be 
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conclusive evidence that such company has been duly 
incorporated. 

9. In the preceding Articles ''foreign company'' means any 
association, company, or corporation incorporated outside 
[ ] ; " foreign trading company '* means any 

foreign company formed for the purpose of carrying on 
any business that has for its object the acquisition of 
gain by the company; and "statutes*' include any 
Memorandum and Articles of Association, special Act of 
the legislature, charter, or other instrument by which a 
company is incorporated, and the statutes, regulations, 
and bye-laws of such company. 

Das sind die neuen Begeln, die Bules, welche wir fest 
gestellt haben; absichtlich sind nur allgemeine Grund- 
ziige gegeben. Wir sind der Meinung: ein detaillierter 
Gesetzentwurf wiirde seinen Zweck verfehlen. Fiir eine in- 
ternationale Begelung eignen sich allzu weitgehende Einzel- 
heiten als Yorschlage nicht, man kann nur den allgemeinen 
Bahmen abstecken. Es ist deshalb von Bestimmungen, wie 
iiber den Erwerb von unbeweglichem Eigentum z.B., Abstand 
genommen, weil in dieser Beziehung die Gesetzgebungen und 
die Anschauungen in den verschiedenen Staaten so ver- 
schieden sind, dass eine Einigung da wohl kaum erhofft 
werden kann. Aufgrund der Yerhandlungen in Christiania 
sind verschiedene Yerbesserungsvorschlage dem Committee 
zugegangen ; ich erwahne besonders die Vorschlage von Dr. 
Pawley Bate in London, und Mr. Arthur Euhn in New York. 
Wir haben diese Vorschlage in einer Committee- Sitzung vom 
Dezember 1906 in London gepriift, wir haben aber davon 
Abstand genommen, diese Bules wesentlich zu andern, weil 
wir eine nochmalige Besprechung der Bules auf der Berliner 
Eonferenz wiinschten, und ich hoffe, dass verschiedene der 
Herren in der Lage sein werden, ihre Ansicht iiber den Draft 
code zum Ausdruck zu bringen. (Bravo und Handeklatschen) . 

YoBSiTZENDEB Dr. Meyeb : Es kann kein Zweifel sein, dass 
durch die Arbeit der Kommission die wichtige Frage der 
Nationalitat der Gesellschaften sehr wesentlich gefordert 
worden ist. Ich glaube im allgemeinen werden die Grundsatze 
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der Eommission der Zustimmung der Konferenz sicher sein. 
Jedenfalls besteht kein Zweifel, dass wir dem Vortragendeiiy 
wie dem Verfasser der Bules den besten Dank schulden. 
(Bravo!) 

Dr. Meyer having thus tendered the thanks of the Con- 
ference to Dr. Schirrmeister and the Committee, 

M. Gaston de Leval then read the following Paper, which 
had been prepared by M. Georges Marais, Avocat a la Cour 
d'Appel, Paris : — 

DE LA NATI0NALIT1& DES SOCI^Tl&S ANONYMES 
EN DEOIT INTERNATIONAL. 

En presence du d^veloppement incessant des soci6t6s 
anonymes, il 6tait tout indiqu6 que I'lnternational Law Asso- 
ciation se preoccupat des problemes juridiques internationaux 
soul6v6s par cette forme de I'activit^ humaine. 

Aussi des le mois de Septembre, 1905, un Avant-Projet de 
trait6 a-t-il 6i6 soumis aux membres de la Conference tenue a 
Christiania sous la pr^sidence de M. Beichmann, President 
de la Cour d'Appel de Tronhjem. 

Les principes g6n6raux dont s'inspire TAvant-Projet ne 
peuvent qu'etre approuves sous reserve d'ailleurs d'en dis- 
cuter les details et d'en pr^ciser certains points accessoires. 
Ainsi Particle 1 assimile, au point de vue de la reconnais- 
sance legale, les soci6t6s 6trangeres aux soci6t6s nationales 
quand les premieres sont constitutes conform^ment aux lois 
de leur pays, et I'article 3 autorise les soci6t6s ^trangeres 
r6gulierement constitutes a ouvrir pour les n6cessit6s de leur 
commerce des succursales sur le territoire national dans des 
conditions identiques a celles ou procederait une 80ci6t6 
nationale. 

Enfin Tarticle 6 exige, par une tres sage precaution, que 
dans chaque pays ou la society ^trangere veut op^rer, celle-ci 
fasse enregistrer (ou publier) : 

1°. Une declaration notarise attestant sa constitution ; 

2°. Une copie notarise de ses statuts et du pouvoir conf6r6 
par elle a Tagent charge de la representer a Tetranger ; 

8°. L'adresse de sa succursale a I'etranger. 

Ces prescriptions fortifieront assur^ment le credit des 
societes etrangeres et apporteront plus' de surete dans les 
transactions conclues avec elles par les nationaux. 

De ce chef done, un serieux progres sera realise. 

Nous voudrions toutefois attirer I'attention sur un point 
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important qui n'a peut-etre pas et6 r^eolu par rAvant-Projet 
dans un sens conforme aux n^cessit^s pratiques : il s'agit 
de la fa50n dont il convient, au point de vue du droit inter- 
national, de determiner la nationality des BOci6t6s. 

Gette precision est n6cessaire, car les soci6t6s nationales 
et les soci6t6s ^trangeres ne sont pas soumises sur le territoire 
national a Tapplication des mSmes regies. 

Ainsi, en France, les prescriptions de la loi 24 Juillet, 
1867, modifi^e par la loi du l""' Aout, 1898, ne s'appliquent 
qu'aux soci6t6s fran^aises. 

Des d^crets en date des 6 F^vrier, 1880, 1"*' D^cembre, 
1898, et 10 Aout, 1896, r^glementent sp^cialment les con- 
ditions de n^gociation dans les bourses fran9aiBes des valeurs 
^trangeres. A regard de celles-ci, le Ministre des Finances 
pent, dans tous les cas, en interdire en France la n^gociation. 

Les soci6t6s 6trangeres demanderesses ou intervenantes 
dans un proces sont astreintes, sauf convention diplomatique, 
a donner caution ; elles peuvent etre assignees devant les 
tribunaux frangais en vertu de Tarticle 14 du G. G., sans 
avoir, pour celles qui seraient 6tablies en France, le droit 
d'invoquer elles-memes le b^n^fice de cet article a regard 
d'^trangers ou de soci6t6s 6trangeres. 

Enfin, les directeurs des soci6t6s anonymes fran9aises sont 
6lecteurs et 6ligibles auz tribunaux de commerce ; tandis que 
ceux des soci^t^s ^trangeres ^tablies en France ne jouissent 
pas de ces avantages.* 

Ges nombreuses dijff^rences entre les soci^t^s nationales et 
les soci^tes ^trang^res montrent bien I'int^ret qui s'attache a 
determiner avec soin la nationality d'une society. 

I. — Suivant quelles regies devra-t-on determiner la nationalite 

d^une sociSte i 

Jusqu'a pr6sent, en France, tout au moins, Taccord est 
loin d'etre complet sur la maniere dont il convient de resoudre 
ce probleme. 

Plusieurs opinions demeurent en presence; nous aliens 
les r^sumer. 

P. La nationality d*une soci6t6 est d6termin6e par le lieu 
ou elle a 6te constitute. Gette th^orie suppose en effet que les 
contractants ont voulu adopter la lex hex contractus^ et cette 
presomption ne manque pas, dans la plupart des cas, d'etre 
conforme a la v6rit6. 

Toutefois, la jurisprudence y apporte une tres sage restric- 

* Voir Lyon-Gaen et Renault, Des SoeUUs, No. 1168. 
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tion en d^cidant que les juges du fait restent souverains 
appr^ciateurs du point de savoir, si, en reality, la constitution 
d'une soci^t^ a T^tranger n'a pas eu simplement pour objet 
d'61uder les prescriptions plus rigoureuses de la loi du pays 
dans lequel la soci6t6 doit en r6alit6 exercer son activity. 

S*il apparait que tel soit le but poursuivi par les fonda- 
teurs, les juges fran^ais refusent a cette soci6t6 la quality de 
soci6t6 ^trangere et tirent toutes les consequences que com- 
porte leur decision, notamment celle de prononcer la nullity 
de la soci^te pour n'avoir pas satisfait aux prescriptions 
d'ordre public, impos6es par la loi du 24 Juillet, 1867.* 

Un Jugement du Tribunal de Commerce de la Seine du 
26 Aout, 1902 f a appliqu6 cette doctrine dans les circonstances 
suivantes : — 

Une 80ci6t^ industrielle avait 6t6 constitute en Belgique ; 
mais elle n'y avait qu'un siege social nominal, sans aucun 
6tablis8ement industriel. Au contraire, le veritable siege 
de la soci6t6 se trouvait a Paris ; Tusine 6tait situ^e en France, 
et c'est ^galement ea France que se tenaient les reunions du 
conseil d'administration. Dans ces conditions, le tribunal, 
a bon droit, n'a pas h6sit6 a declarer que la soci6t6 avait 
cherch6 a acqu6rir frauduleusement une nationality 6trangere 
et en a prononc6 la nullity, car elle n'avait rempli aucune des 
formalit^s impos^es par la loi fran9aise4 

Far cons6(][uent, le lieu de constitution ne suffit pas a lui 
seul pour indiquer avec certitude quelle est la nationality 
d'une 80ci6t6. II faut encore examiner les nombreuses circon- 
stances dans lesquelles la soci6t^ exerce r6ellement son 
activity 

2P La nationality d'une soci6t6 est d6termin6e par celles 
des membres qui la composent. 

Sans vouloir examiner les controverses soulev^es a ce sujet 
en ce qui concerne les soci6t6s par int^ret, constatons que 
I'application de cette id6e est absolument impossible aux 
societ6s par actions. 

Tout d'abord, en droit, d'une fa9on absolue, la soci6t6 par 
actions constitue un etre moral dont la personnalit^ juridique 
ne se confond pas avec celle de ses fondateurs. Puis meme, 
si les actions demeurent exclusivement nominatives, des 
etrangers peuvent, par suite de n6gociations ult^rieures, 
acqu6rir la majority des titres. Et meme, grace a cette 

* Cass. 21 Novembre, 1889, Journal de Droit International privi, 
1889, 860. 

t J., 1904, 184. 

I En sens conforme, Tribuaal de Gand du 21 Avril, 1876. 
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8olidarit6, qui relie aujourd'hui entre eux les grands marches 
du monde, les actions ont peut-etre 6t6 6mis6S dans plusieurs 
pays a la fois, et acquises par des sajets de pays diSerents. 

Des lors, de quelle majority, celle en nombre ou celle en 
capital, devrait-on tenir compte pour determiner la nation- 
ality ? Autant de difficult6s qui ne comportent pas une solu- 
tion rationnelle et satisfaisante. 

3°. La nationality d'une society est fix6e par le lieu de son 
domicile. 

Mais que faut-il entendre par domicile d'une society ? 

MM. Lyon-Caen et Benault* estiment que le domicile 
d'une society est I'endroit ou celle-ci a le principal siege de 
son exploitation. Par ezemple, si la society ezploite des 
chemins de fer en France, elle sera consid^r^e comme 
fran9aise. Si, au contraire, elle exploite des chemins de fer a 
r^tranger, elle sera consid6r6e comme 6trangere. 

II pent arriver cependant qu'une soci6t6 effectue des opera- 
tions dans plusieurs pays a la fois, comme, par exemple, la 
Compagnie Internationale des Wagons-Lits. Dans ce cas, 
les juges determinent la nationality de la society en tenant 
compte du pays ou se trouve le lieu de sa principale exploita- 
tion. 

M. Weiss t partage la meme opinion : — 

'* Le seul crit6rium," 6crit-il, " auquel il soit permis 
d'attribuer quelque valeur en cette matiere, c'est le lieu ou la 
society a son principal etablissement. Et par la, nous en- 
tendons, non pas le siege administratif de la society, mais le 
centre effectif de son exploitation et de ses affaires." 

Un arret de la Cour d'Appel de Douai du 9 Aout, 1882 j 
applique cette theorie dans les circonstances suivantes : — 

La Compagnie Fran9aise des Chemins de Fer du Nord 
avait obtenu la concession de Texploitation du r6seau Nord- 
Beige. Elle en fit apport a une society, dite des Chemins de 
Fer Nord-Belge, construisit pour compte de celle-ci les voies 
ferries, les exploita et garantit les obligations 6mises par la 
nouvelle soci^te. Mais un jour se posa la question de savoir 
quelle etait la nationality de la society Nord-Belge. 

La Cour d^cida que la nationality d'une society 6tait d^ter- 
min^e avant tout par son assiette sur le sol national. II n'y 
avait done pas a tenir compte de la nationality de Texploitant, 
car celui-ci 6tait soumis a toutes les dispositions de la loi ter- 
ritoriale du pays dans lequel se faisait I'exploitation. En con* 

* Lyon-Gaen et Benault, Dea Societea, No. 1168 hU. 

f "Weiss, Tra/ite eUmentcuire de Dr» Inter, prive, page 150. 

t J., 1882, 418. 
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sequence, la Soci6t6 des Chemins de Fer Nord-Belge fut pro- 
olam6e Soci^t^ Beige. Dans le but sans doute de fortifier cette 
doctrine tres contestable, I'arret relevait sp6cialement que les 
obligations Nord-Belges avaient 6t6 ^mises en Belgique et qae 
c'^tait a Bruzelles qu' avaient lieu les tirages annuels d'amor- 
tissement. 

Mais, il est evident que ces deux dernieres considerations 
^taient d^pourvues de toute espece de valeur, car, k ancun 
titre, Temprunt de sommes d'argent, sous forme d'6mission 
d'obligations, et leur remboursement par voie de tirages, ne 
doivent exercer la moindre influence sur Tappr^ciation d'une 
question de nationality. 

En effet, lorsque la soci^t6 emprunte d'abord et rembourse 
ensuite, il y a lopgtemps qu'elle est constitute et que, par 
suite, elle a acquis une nationality d^termin^e des le jour de 
sa constitution. 

Quant a la doctrine elle-meme, qui s'attache au lieu 
materiel de I'exploitation, pour determiner la nationality d*une 
soci6te, elle nous parait contenir une erreur juridique absolue 
et de plus, se trouver en opposition avec les n6cessit6s 6cono- 
miques modernes les plus certaines. 

II est Evident en eflfet qu'une societ6 6trangere qui possede 
des immeubles sur le sol national et y exerce son activity 
par I'exploitation de concessions ou autrement, doit ob^ir aux 
lois de police et de surety en vigueur dans TEtat. G'est le 
droit commun, aussi bien pour les personnes physiques que 
pour les personnes morales (art. 3 du CO.). 

Mais cette soumission n'implique nullement Tacquisition 
de la nationalit6 de TEtat dans lequel celles-ci agissent. 

D'autre part, de nombreuses soci^tes se sont fondees a la 
fin du 19®™® siecle, par exemple en Angleterre avec des capitaux 
anglais pour exploiter les mines d'or, situ^es au Transvaal, 
dans Tancienne Bepublique Sud-Africaine. 

Souvent meme, les statuts ont decide que le siege social de 
la soci6te et les assemblies g6n6rales se tiendraient a Johan- 
nesburg. 

Faudrait-il de Tensemble de ces circonstances en tirer 
n6cessairement la consequence que ces societes ont a leur insu 
et malgr6 la volonte de leurs fondateurs, acquis la nationalite 
sud-africaine ? 

En outre, dans ce systeme, quelle serait la nationalite 
d'une de ces soci6t6s d'6tudes qui se fondent pour etudier et 
exploiter les ressources de certaines contr^es plus ou moins 
civilis6es 8itu6es dans le centre de I'Afrique ? 

En France, la Soci6t6 du Canal de Suez est assur^ment 
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une societe franfaise, quoique le siege exclusif de son exploita- 
tion soit situ6 en Egypte ; et, dans le meme ordre d'idees il 
n'a jamais ete contests que la premiere societe de Panama fut 
^galement une societe de nationality fran9aise. 

La th^orie que nous critiquons impose obligatoirement a 
la 80ci6t6 la nationality de Tendroit meme ou elle exerce son 
activity principale. 

Or, la nationalite, en soi affecte bien T^tat et la capacit6 
d'un individu ind6pendamment de toute volonte de sa part. Des 
sa naissance, un etre vivant est le sujet d'un etat determine. 

Mais cette quality n'est pas ind6l6bile. Devenu majeur, 
rindividu pent r6pudier sa nationality primitive et en choisir 
une autre plus conforme a ses tendances, a ses aspirations et 
a ses int^rets. 

Pourquoi d^s lors, un element de volenti n'interviendrait- 
11 pas aussi pour le choix de la nationality de cet etre moral 
qui s'appelle la soci6t6 anonyme. Pourquoi, au contraire, 
eelle-ci serait-elle riv6e, malgr6 les intentions contraires de 
fles fondateurs, au sol ou elle exercera son activity ? 

La constitution d'une soci6t6 n'est-elle pas r6gie au regard 
des associ^s, par les clauses du pacte social. Gelui-ci, sous la 
reserve des prescriptions contraires de la loi, pent contenir 
toutes les manifestations de leur libre volont6. 

Des lors, il parait arbitraire d*imposer a une soci6t6 anglaise, 
qui exploitera par exemple des chemins de fer argentins, la 
nationality argentine, quand, au contraire, ses fondateurs ont 
exprim6 le desir de cr6er exclusivement un etre moral anglais. 

Aussi, pensons-nous que s'il convient d'admettre que la 
nationalite d'une societe est determine par le lieu de son 
domicile, il faut avoir soin de preciser que ce domicile sera 
toujours situ6 dans I'endroit indiqu6 par les statuts comme 
devant etre celui du siege social, le seul cas de fraude reserve. 

N'est-ce pas, en effet, au siege social que se concentre la 
vie m^me de la society. La se trouvent le Conseil d' Adminis- 
tration et la Direction sup6rieure qui prennent les decisions 
destinies a conduire la societe vers la prosp6rit6 ou vers la 
ruine. II parait done juste de faire pr6valoir cet ^I6ment 
intellectuel de la pensee qui contribue pour une part pr6pon- 
derante a creer la richesse sur celui beaucoup plus materiel 
de Tendroit ou le travail d'ex6cution industrielle ou commer- 
ciale est realist. 

L'Administration de TEnregistrement, dans son Instruc- 
tion G6nerale N° 2405, n'a pas h6sit6 a adopter cette maniere 
de voir, encore que le terme ** siege social'* ne s'y trouve pas 
express^ment employ^. 
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** La ou la 80ci6t6 nait/' 6crit-Glle, ** la ou elle a ses archives, 
ses livres, les elements de sa vie active, la ou elle trouve la 
loi qui la protege et les tribunaux qui la jugent, la enfin ou 
elle meurt et se liquide, la evidemment est sa nationalite, la 
quality qui Ta fait de tel pays plutot que de tel autre. 

La jurisprudence fran9aise applique en fait le meme crit6- 
rium, celui du siege social, pour d6terminer la nationality des 
societ^s, bien qu'il soit peut-etre difficile de condenser sa 
doctrine dans une formule absolument precise et definitive. 
L'examen sommaire de quelques especes permettra d'en juger. 

Le 20 Juin, 1870,* la Cour de Cassation a decide qu'une 
societe constitute en Prance pour la construction du debar - 
cadere maritime de Cadiz 6tait une society fran9aise. 

Cette society avait, en effet, 6t6 cr^^e par un acte pass6 et 
r^dige en France ; son siege social y avait 6i6 fixe et c'est la 
egalement que se tenaient les stances du Conseil d'Adminis- 
tration. 

De plus, en ce qui concerne les conditions de la liquida- 
tion, la society s'6tait, par avance, soumise a la loi fran9aise. 

La meme doctrine a et6 affirm^, avec plus de nettete encore 
dans un arret de la Chambre des Eequetes du 22 D6cembre, 
1896+ sur un pourvoi dirig6 centre un arret de la Cour d'Aix 
du 30 Juillet, 1895. 

La Cour a declare que '^ la nationality d'une society depend 
de son siege social et de son principal etablissement en quelque 
pays que se poursuivent les operations dont s'alimente sa specula' 
tion, a la condition toutefois que ce siege social n'ait pas 6t6 
transports a I'etranger d'une maniere purement fictive dans 
le dessein d'6chapper aux regies d'ordre public 6dict6 par la 
loi fran9aise." 

Sans doute, la Cour parait exiger la reunion au meme 
endroit du siege social et du principal etablissement pour 
caracteriser la nationalite d'une societe. Mais il n'y a la, 
selon nous, qu'une erreur de redaction, car puisque la Cour 
condamne nettement la theorie de la nationalite resultant du 
pays d'exploitation, il semble evident que le principal eta- 
blissement, au sens juridique du mot (art. 102 du C. C), ne 
pent se trouver qu*au siege social de la societe ; siege social 
et principal etablissement seraient done deux termes equi- 
valents, dans la pensee de Tarret. 

C'est d'ailleurs avec raison que la decision a reserve le cas 
ou le siege social declare serait purement fictif. D'apres le 
droit commun, en eflfet, les juges ont pleins pouvoirs pour 

* D., 70, 1, 416. 
+ J., 1897, 364. 
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appr^cier le caractere frauduleux des faits qui leur sont 
soumis.* 

La Cour de Cassation dltalie s'est vraisemblablement 
inspire de la meme doctrine le 13 Septembre, 1887 .t Cepen- 
dant la formule dont elle s'est servie pr^sente encore moins 
de precision que celle employee par la Cour de Cassation 
fran5aise. Le tribunal italien a d6clar6, en effet, que bien 
qu'une soci6t6 ait 6t6 constitute et prorogue en France, elle 
devait etre consid^r^e comme italienne, car son principal 
6tablissement se trouvait situ6 en Italie, et c'est en Italie 
^galement que devait s'exercer son activity industrielle. 

Malheureusement la Cour a omis de s'exprimer sur la 
port6e juridique du mot "principal 6tablissement.*' II eut 
6t6 notamment indispensable de savoir si les magistrats con- 
sid^raient ce terme de principal 6tablissement comme syonyme 
de -Qihge social, ou si, au contraire, il fallait y voir exclusive- 
ment le centre des operations industrielles effectu^es par la 
soci6t6. 

Nous adresserons la meme critique a Tarticle 129 de la loi 
beige du 18 Mai, 1873, qui est con9u de la fafon suivante : — 

"Toute soci6t6 dont le principal 6tablissement est en 
Belgique est soumise a la loi beige, bien que Tacte constitutif 
ait 6i^ pasB6 en pays stranger." 

II est vrai que cet article 129 a ^t^ comments devant la 
Chambre des Bepr6sentants par Monsieur Firmez dans les 
termes suivants, qui en indiquent nettement la port6e, au 
moins par voie d'interpr6tation : — 

"Quelle sera la regie qui fixera la nationality d'une 
soci6t6 a notre 6gard ? C*est le siege de la 80ci6t6, son siege 
principal qui d6termine par quelle loi elle est r6gie. Quand 
une soci6t6 a son principal 6tablissement dans un pays, 
n'est-ce pas ce pays qui a int^ret a lui imposer ses regies ? " 

En pr6sence de ces declarations, il ne saurait done y avoir 
de doute sur le sens de Tarticle 129 malgr6 les termes am- 
bigus dans lesquels il est r^dig^. Aussi, un jugement du 
Tribunal de Commerce de Liege, en date du 1 F6vrier, 1901, t 
dans des consid^rants d'une remarquable precision, a-t-il pu, 
a juste titre, affirmer : — 

"Qu'il existe une grande analogic entre le siege d*une 
society et le domicile d'un particulier 

" Que le domicile, principal etablissement d'un citoyen, 

* Com. Seine, 10 F^vrier, 81, J., 1881, 158 ; Com. Seine, 8 Fevrier, 
1892, J., 1892, 478; Com. Seine, 24 Octobre, 95, J., 1896, 138; Com. 
Seine, 27 Mars, 1896; Journal de lEnregiatrement et des Domadnes, 
1897, 91 ; Amiens, 9 Novembre, 1901, J., 1903, 67. 

t J., 1889, 510. + J., 1901, 887. 
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n'est nuUement synonyme de son principal ^tablissement 
commercial, celui-ci fut-il Tunique source de sa fortune, mais 
bien celui ou il vit lui-meme, ou il etablit le centre de ses 
relations ; d'ou il dirige en r6alit6 les bureaux ou Tusine a Taide 
desquels il realise Tobjet predominant de son activite 

**Qu'il est d'autant plus logique de s'en tenir a la vie 
intellectuelle et morale de Tadministration de la soci6t6 plutot 
qu'a la vie mat^rielle de son exploitation, qu'une society peut 
6tendre ses operations dans diflf6rents pays, et qu'alors il 
devient difficile, sinon impossible, d'assigner a la soci6t6 une 
nationality certaine." 

II parait qu'en Angleterre prevaut la meme doctrine, 
mais nous devons ajouter que nous n'avons pas eu en mains 
les elements n^cessaires pour controler cette assertion, que 
nous trouvons dans une these d'ailleurs tres, s^rieusement 
document6e.* 

II reste, en outre, hors de doute, qu'une fois la soci6t6 con- 
stitute sous Tempire d'une nationality d^termin^e, cette 
Bociete ne saurait, a la difference d'un individu, changer de 
nationality. Une semblable decision porterait, en effet, at- 
teinte aux bases essentielles du pacte social sous I'empire 
duquel les associ6s ont contracts. 

Toute acquisition nouvelle de nationality entrainerait au 
moment oii elle se produirait Textinction de la society. f 

II. — Etude critique de Vart. 2 de VAvant-Projet, 

O'est en nous inspirant des principes puis6s dans I'article 
129 de la loi beige du 18 Mai, 1878 et dans les arrets de la 
Cour de Cassation franfaise, en date des 20 Juin, 1870, et 22 
D6cembre, 1896, que nous voudrions attirer Tattention de la 
Conference sur Tarticle 2 de TAvant-Projet, soumis Tannee 
derniere a la Conference de Christiania. Cet article est ainsi 
couQU : — 

" A foreign company shall be deemed to be domiciled in 
the country in which it was incorporated, and the liability 
or non-liability of any member of such company in respect of 
its acts or contracts, shall be determined by the law of its 
domicile,** 

Nous traduisons la premiere partie de I'article 2 de la 
fafon suivante :: — 

'' Une societe etrangere sera censee domiciliee dans le pays 
ou elle aura ete constituee regulierement," et nous adressons 
a cette redaction les deux critiques suivantes : — 

* Boullay, Des sodetes etrangdrea en France, No. 16. 

t Cass. 26 Nov., 1894, J. 95, 117 ; Beq. 29 Mars, 1898, J. 1899, 766. 



( 869 ) 

Toat d'abord le texte dedait implioitement la question de 
nationality de cello du domicile de la 80ci6t6. Or, nationality 
et domicile constituent deux id6es juridiques, qui ne se 
trouvent pas dans des rapports de d^pendance n^cessaire. 

II est, en effet, admis qu'un individu pent avoir fix6 d'une 
fa^on definitive et sans esprit de retour son domicile a 
l'6tranger et cependant avoir conserve sa nationality d'origine.* 

Dans ces conditions, par suite de Timportance Inter- 
nationale attacb^e a la question que nous traitons, il nous 
parait opportun de r6soudre directement le probleme de la 
nationality des societ6s sans etre oblige de Tenvisager a la 
lumiere d'un principe d'une nature toute difif6rente. 

Notre deuxifeme observation vise le fond meme de la resolu- 
tion adoptee a Gbristiania. L'article 2 etablit, a titre de pre- 
somption simple, que la nationalite d'une society depend du 
lieu meme ou elle aura ete legalement constituee. 

De tout ce qui precede il est facile d'induire que nous ne 
saurions accepter cette proposition. Nous voulons, par ex- 
emple, reserver aux fondateurs d'une societe en France le 
droit de decider que la societe actuellement constituee sera 
beige parce qu'ils en fixent en Belgique le siege social. 

Nous avons demontre que si les influences directrices de 
I'entreprise se concentrent au siege social, il parait, de toute 
equite, de conferer a la societe la nationalite du pays qu'elle a 
cboisi pour etablir ce siege social. 

Aussi, preferons-nous et comptons-nous soumettrea I'appro- 
bation de la Conference la formule adoptee sur cette question, 
au mois de Septembre, 1891, par Tlnstitut du Droit Inter- 
national, formule que est ainsi con9ue : — 

" Art. 5 : on doit considerer comme pays d'origine d'une 
societe par actions, le pays dans lequel est etabli, sans fraude, 
son siege social legal." 

Avec cette redaction, il n'y a pas d'ambiguites possibles. 
La simple lecture des statuts renseigne les interesses d'une 
fa90n precise. G'est la dans une question de ce genre qui 
jusqu'a present a comporte tant de proces et d'incertitudes, 
un serieux progr^s realise. 

II semble d'ailleurs (et cette consideration n'est pas a 
negliger) que les legislateurs des differentes nations devront 
d'autant moins hesiter a admettre cette proposition que la 
jurisprudence de plusieurs Etats lui est deja nettement 
favorable. 

* Beq. 21 Juin, 1865, B. 65, 1, 418, et D. J. G. Supp. vo. Domicile, 
No. 21. 

24 
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VoRBiTZENDBR Mbybr : Ich will nicht unterlassen, zunachst 
Herrn Leval, BriisBel — ich weiss nicht, ob ich seinen Namen 
richtig ausgegprochen habe — vielen Dank dafiir zu sagen, 
dass er uns den Aufsatz des Herrn Marais hier vorgetragen 
hat, Dieser steht ja in inniger Verbindung mit der vorigen 
Prage, die Herr Dr. Schirrmeister behandelte, der Prage der 
internationalen Anerkennung der Gesellschaften. Ich mochte 
fragen, ob iiber die Eegeln, die die Kommission aufgestellt 
hat, jetzt eine Diskussion stattfinden soil. (Zustimmung.) 

Ich erteile das Wort Herrn Sir Thomas Barclay. 

Sir Thomas Barclay : I do not know exactly whether we 
are proposing to adopt these rules at this meeting after 
having been thoroughly considered, or whether we are to 
discuss them de novo, and form another committee as we 
have been doing throughout these sittings, to reconsider 
them. Certainly, as far as the principle is concerned, it seems 
excellent. It is summed up really in Article 2, which I need 
not read to you, seeing you have it before you, but which I 
think Mr. Marais has quite misunderstood. He translates 
the phrase: "A foreign company shall be deemed to be 
domiciled in the country in which it was incorporated " as 
'' Une societe etrangere sera cenB6e domiciliee dans le pays 
ou elle aura ^te constituee regulierement." He concludes 
that this is a mere presumption, and then he explains further 
on : ** L*article 2 6tablit, a titre de pr6somption simple, que la 
nationality d'une soci6t6 depend du lieu meme ou elle aura 
ete I6galement constitute." That is not the sense of the 
English words. '' Shall be deemed " means that it is abso- 
lute. There is no mere presumption involved ; so that he is 
pointing out a difficulty that does not exist. Then he prefers 
the form adopted by the Institute of International Law in 
September, 1891, of Article 5: ''On doit consid^rer comme 
pays d'origine d'une society par actions, le pays dans lequel 
est ^tabli, sans fraude, son si^ge social l^gal." I think there 
is a great deal to be said with him in favour of that redaction, 
but there is no real difference between it and the English 
reading. " Sera cens6e " and " shall be deemed " are exactly 
the equivalent one of the other. But there is a great objec- 
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tion to the formula of the Inetitute, that is, in the words 
*^ sans fraude.*' "Sans fraude " would cover a multitude of 
possibilities in the jurisprudence of the French companies. 
You will remember the case of La Construction^ Limited. La 
Construction, Limited, was a company formed under the 
English Company Law for the purpose of acquiring land in 
the South of France. It was held by the French Courts that 
as the capital was mainly in the hands of Frenchmen, and as 
the directors were mainly Frenchmen, it was a French 
company, and that it had been formed in England for the 
purpose of evading the French Company Law. It was con- 
sidered to have been fraudulently formed. Now no more 
iniquitous decision was ever delivered by a court of justice. 
It was decided in three courts up to the Court of Cassation — 
I had the case in hand and I can tell you all about it — that 
the innocent shareholders were defrauded of their rights. 
Men who had acquired shares without knowing anything 
about any initial facts had become responsible for things 
they knew nothing about. The directors were replaced by 
other directors, and the result was that innocent persons 
were defrauded for the benefit of people who I do not think 
were quite as innocent. That was the history of that famous 
case La Construction^ Limited. It is all very well for gentle- 
men sitting in the sanctity of their private rooms to deal with 
a question like Companies. Our friend says that the gentle- 
man who is responsible for these words *' sans fraude'* is a 
gentleman who has theories, and he may besides be a prac- 
tical man. He has very good theories, and can make out a 
very strong case ; but when you come to practice, you will 
find it will not work, and La Construction^ Limited, was 
the turning-point which has opened people's eyes to the 
iniquity of trying to go behind the actual certificate of incor- 
poration. For that reason I think the wording of Article 2 
of the draft Bules is excellent. There is no presumption 
implied at all. The certificate of incorporation is absolute ; 
behind it nobody can go. Capitalists can go wherever they 
like and form their Company. The Suez Canal Company can 
form their Company in Egypt, and have their head office in 
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Paris. They elect their domicile in Paris, but if they do 
not declare their domicile to be in Paris, then they would be 
an Egyptian Company. I believe the Marconi Company is 
an English Company, and it must be sued in England. It 
will never pay to unsettle the assurances given by law to 
those who invest their money. That is why the custom is 
rightly stated that behind the certificate of incorporation 
nobody shall go. Between England and France we have the 
Treaty of 1862, under which the Companies registered in 
either country are considered to have the right to carry on 
transactions as if they were founded in the country itself. 
The introduction of " sans fravde,** which was the theory of 
French jurisprudence, has enabled the French Courts to go 
behind the actual Treaty, and ascertain whether the Com- 
pany was formed for the purpose of evading French law or 
not ; and I am, therefore, strongly in favour of not consider- 
ing the proposal made by M. Marais, and of adhering to the 
original wording of the Committee's Bules. Subject to a few 
alterations, such as the sense of the word "material" in 
Article 5, 1 think we may perfectly well adopt these Bules as 
they have been now framed. 

Professor Jitta then read a Paper, the English and 
French versions of which follow : — 

INTEENATIONAL EECOGNITION OF FOEEIGN 
COMPANIES. 

I have published this year a work in the French language, 
under the title, " La substance des obligations dans le droit 
international priv6," and in this book, the first part of which 
contains the rules on contracts, I have developed my conclu- 
sions in the matter of the international recognition of com- 
panies. To-day I should like to give shortly to the Confer- 
ence an idea of these conclusions. 

1. It is an interesting theoretical question if the recogni- 
tion of foreign companies is a duty of a civilized country or a 
mere benevolence. But in our Association the only matter of 
debate must be the practical question of the conditions under 
which mutual recognition is to be granted. 

2. A Company is characterized in international social life 
by three elements : its constitution^ its central directorate, 
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and the locale of its business. The constitution is the act by 
the effect of which corporate rights are granted ; the central 
directorate is the seat of the highest authorities ; the locale^ 
or centre of business, is the place where the operations are 
ejffected out of which the company expects its profits. 

8. When these three elements are located in the same 
country, it may be said that the company has the nationality 
of that country. But when the elements are disunited and 
located in two or more countries, the attribution of a nation- 
ality is arbitrary. Therefore it is not a rational method to 
begin with the determination of the nationality of foreign 
companies, and to deduce the conditions of admission from 
the nationality ; the conditions of recognition are the primary 
point, the attribution of a nationality to an international 
company can only be the more or less necessary consequence 
of the conditions. 

4. The principle of the recognition of foreign companies 
is that a company, constituted in one country and penetrating 
into the local life of another country, ought to be subjected to 
the local law of the latter, according to the proportion of this 
penetration. 

5. Three principal degrees of the penetration of a company 
in the social life of a foreign company may be distinguished; 
and for each degree a governing rule can be found. 

6. The first degree is the case of a company, the constitu- 
tion of which is located, together with the centre of directorate 
and of business, in one country, but which company has occa- 
sionally effected one or more operations of business in another 
country. An example may be the case of a company order- 
ing a ship to be built in a foreign country. 

7. In this first degree the company ought to be recognized 
without conditions. The question if the powers of represen- 
tation of the directors are to be submitted to the original law 
of the company, or to the law of the place of the special 
business, is an interesting one, which ought to be carefully 
examined, but that question has no bearing on the conditions 
of recognition. 

8. The second degree is represented by a company having, 
as aforesaid, its constitution, directorate, and business located 
in one country, but establishing a secondary seat in another 
country. No example is needed. 

9. In this case the company will have to observe, with 
regard to the operations effected by the secondary seat, all the 
conditions which the law of the country in which the second- 
ary seat is has reasonably imposed on the secondary seat of 
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a foreign company, and the non- observation of these condi- 
tions will have everywhere the consequences determined by 
the same law. The conditions in question may be relative to 
the publication of documents regarding the constitution of 
the company, the publication of the names of acting directors 
and managers or other authorities, the publication of yearly 
accounts, the payment of duties, and the observation of pro- 
fessional regulations. 

10. The third degree of penetration presents the supposi- 
tion that the company has the centre of its business in 
another country than the country where it was constituted. 
We have to make a distinction of two sub-degrees, as the 
company may have the centre of its directorate in the last 
country (where it has been constituted), or in the first 
country (where the centre of its business is). 

11. The first subdivision, i. «., the case of a company con- 
stituted in one country and directed from the same country, 
but awaiting its profits from operations in another country, 
does not at all present any irregularity. Very often a com- 
pany is constituted in a country with the aim of working 
mines or manufactures, of cultivating estates, or building 
railways in another country. For the constitution the 
country is taken where the capital is brought together, and 
the same country is elected as the seat of the directing 
authorities. 

12. In this first subdivision the penetration of the com- 
pany in the local social life of a foreign country is very deep, 
and the conditions of recognition will be stringent. Only the 
internal life of the company will be ruled by the original law, 
but in its relations with the public the company will be 
subjected to the law of the country in which the centre of 
business is. 

18. The second subdivision of the third degree is not 
always regular. It supposes that a company has had its 
place of birth in one country, and after its birth has trans- 
planted the totality of its activity into another country. It 
may be that the change did not take place suddenly, but 
unmarkedly, under the attraction of the centre of business ; 
however, although the supposition that the promoters in- 
tended to defraud the law may be false, it must be said that 
the degree of penetration of the company in a foreign social 
life is so high that the company merges entirely in this local 
life. 

14. In this case the company may be reasonably sub- 
mitted entirely to the local law, and if the local law has 
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enacted that submission, the company will be in the necessity 
of effectuating a reconstruction. 

15. It is desirable to enact the principles above men- 
tioned in uniform laws. 

EECONNAISSANCE INTERNATIONALE DES 
SOCIl&Tl&S ]&TRANGilEES. 

Dans un travail sur le droit international des obligations, 
intitule : " La substance des obligations dans le droit inter- 
national privd," et dont le premier volume, traitant des obliga- 
tions conventionnelles, a paru cette ann^e, j'ai examine la 
matiSre qui va nous occuper, et je suis arriv6 aux conclusions 
suivantes, que je voudrais communiquer a la Conference. 

1. II est int^ressant sans doute d'examiner si la recon- 
naissance des societ^s ^trangeres est I'accomplissement d'un 
devoir ou un acte de pure complaisance. Mais dans notre 
Association, la seule chose a d^battre doit etre la question 
pratique de savoir sous quelles conditions une reconnaissance 
mutuelle doit etre faite. 

2. Une sbci^te est caract6ris6e dans la vie active inter- 
nationale par trois 6l6ments : sa formation, sa direction cen- 
trale, et le centre de ses affaires. La formation est Tacte qui 
lui donne la quality corporative ; la direction centrale est con- 
stitute par le siege de ses autorites administratives ; le centre 
de ses affaires par le lieu ou elle fait les operations dont elle 
attend ses benefices. 

8. Lorsque ces trois elements sent localises dans le meme 
pays, on pent dire que la society a la nationalite de ce pays. 
Mais s'ils sent disjoints et localises dans deux ou trois pays, 
I'attribution d'une nationality a la society est arbitraire. Cast 
pourquoi ce n'est pas une m^thode rationnelle que de com- 
mencer par determiner la nationality des societ^s etrangeres 
pour en deduire les conditions de leur reconnaissance. Ces 
conditions ferment le point de depart; Tattribution d'une 
nationality ne pent etre que la consequence plus ou moins 
n^cessaire de ces conditions. 

4. Le principe qui determine les conditions de la recon- 
naissance des societ6s etrangeres est q'u une compagnie, formee 
dans un pays et qui penetre, par son activite, dans la sphere 
locale de la vie active d'un autre pays, doit etre soumise aux 
lois de ce dernier pays dans la proportion de sa penetration. 

5. Trois principaux degres de penetration de ce genre 
peuvent §tre distingues, et pour chaque degre on pent for- 
muler une regie. 
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6. Le premier degre est forme par une soci^t^, qui a ete 
fondle dans un pays ou elle a sa direction centrale et le 
centre de ses affaires, et qui par occasion a fait une ou 
plusieurs operations dans un autre pays. Ainsi une soci6te 
de ce genre pent faire construire un navire a T^tranger. 

7. La soci^te qui pr^sente ce degr^ doit etre reconnue 
sans condition. La question de savoir si les pouvoirs de 
representation des g^rants sont soumis a la loi d'origine de la 
society ou a celle de la loi du lieu ou elle fait Toperation, est 
interessante et merite d'etre ezamin^e avec soin, mais elle ne 
Be rattacbe pas aux conditions de la reconnaissance. 

8. Le second degre de penetration nous est fourni par la 
societe, qui, comme celle du precedent degre, a et6 form6e 
dans un pays ou elle a sa direction centrale et le centre de ses 
affaires, mais qui a etabli un siege secondaire, une succursale, 
dans un autre pays. II n'est pas besoin d'exemple. 

9. Dans ce cas, la societe devra observer, en ce qui con- 
ceme les operations faites par la succursale, toutes les condi- 
tions que la loi d'un pays a pu raisonnablement imposer a la 
succursale d'une compagnie etrangere, et Tinobservation de 
ces conditions aura partout les consequences detbrmin6es par 
la loi du pays ou se trouve la succursale. Les conditions 
peuvent etre relatives a la publication des documents constitu- 
tifs, des noms des gerants, et des resultats financiers annuels, 
au paiement des impots, a Tobservation des reglements pro- 
fessionnels. 

10. Le troisieme degre suppose que la societe a le centre 
de ses affaires dans un pays autre que celui ou elle a ete con- 
stituee. On pent distinguer ici deux nuances du degre, selon 
que la societe a sa direction centrale dans ce dernier pays 
(ou elle a ete constituee), ou dans le premier (ou elle a le 
centre de ses affaires). 

11. La premiere nuance, le cas d'une societe fondee dans 
un pays, ou elle conserve sa direction centrale, mais qui 
attend ses benefices d'operations a faire dans un autre pays, 
n'est pas du tout une irregularite. Tres souvent une societe a 
pour but de construire un cbemin de fer dans un pays lointain, 
d'y exploiter des mines, des manufactures, d'y faire des planta- 
tions, etc. On fonde alors la societe dans le pays ou Ton trouve 
le capital, et dans ce meme pays on etablit la direction centrale. 

12. Four la nuance qui precede la penetration d'une 
societe dans la vie active locale d'un pays, ou elle n'a pas ete 
fondee, est fort profonde, et les conditions qu'elle devra 
observer dans ce dernier pays seront fort severes. Son organi- 
sation inter ieure sera encore tou jours reglee par la loi du pays 
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d'origine, mais en tout ce qui concerne ses relationa avec le 
public, elle sera soumise a la loi du pays ou elle a le centre de 
ses operations. 

13. La seconde nuance n'est pas toujours r^guliere. Elle 
suppose que la soci6t6 a son lieu de naissance dans un pays, 
puis qu'elle a transplants la totality de son activity. II est 
possible que cette transplantation ait eu lieu tout doucement 
sous rinfluence de I'attraction du centre d'affaires. Cepen- 
dant, bien que Ton ne puisse pas toujours supposer que les 
fondateurs aient voulu faire fraude a la loi du pays ou se trouve 
le centre des affaires, on pent dire que la sociSte p6netre telle- 
ment profond6ment dans la vie active locale de ce pays, qu'elle 
s'y plonge entierement. 

14. Dans ces circonstances la soci6t6, dans notre derniere 
nuance, pourra etre soumise entierement a la loi locale, et si la 
loi locale a pris cette mesure, la sociStS sera obligee de se 
reconstituer. 

15. II est desirable de faire entrer les principes qui pre- 
cedent dans une codification uniforme. 

Prince de Casbano then formally proposed ''that the draft 
International Code providing for the Eecognition of Foreign 
Companies, together with the questions already put at the 
Antwerp Conference, be left for further consideration to the 
Committee formed at the said Conference, to which the 
following members should be added, namely — Sir T. Barclay, 
Professor Jitta, M. de Leval, and M. Marais.*' 

VoBSiTZENDBR Mbybr (Berlin) : Wenn ich Herrn Jitta 
recht verstanden habe, so wiinscht derselbe, dass nicht in 
dieser Yersammlung iiber die Annahme des Entwurfs, wie 
wir ihn von Herrn Schirrmeister gehort haben, abgestimmt 
werden soil, sondern dass die Frage noch einmal zur Dis- 
kussion gestellt werde auf der nachsten Yersammlung, 
aufgrund der Eritik, die er unterbreitet hat. Ich muss 
die Yersammlung deshalb befragen, welche Propositionen 
sie annehmen will, ob sie die Proposition von Herrn Prof. 
Jitta acceptieren will, d. h. eine Abstimmung iiber den Draft 
code nicht stattfinden zu lassen, sondern dass diese ver- 
schoben wird, oder ob wir verfahren, wie von Sir Thomas 
Barclay empfohlen worden ist und den Entwurf, wie ihn Herr 
Dr. Schirrmeister unterbreitet hat, annehmen. 
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Sir Thomas Barclay (Paris) : Entschuldigen Sie, der Pro- 
ponent ist Herr Dr. Schirrmeister, ich bin nur der Sekundant. 

VoBsiTZBNOEB MsYBR : So habs ich das auch verstanden. 
Ich werde fragen, ob ich die Abstimmung vertagen soli und 
ob Sie dafiir die Besolution annehmen woUen, die von Herrn 
Prof. Jitta gestellt worden ist. 

Professor Jitta (Amsterdam) : Entschuldigen Sie, Herr 
Prasidenty die Besolution ist von Herrn Gassano vorgeschlagen 
und ich unterstiitze sie nur. 

Mr. G. G. Fhillimore: Gentlemen, the question before 
the Conference is whether the Code which has been submitted 
to you shall be adopted by the Conference, and that resolu- 
tion is proposed by Dr. Schirrmeister and seconded by Sir 
Thomas Barclay, as members of the Committee. Upon that 
a resolution has been moved by Prince de Cassano that the 
draft International Code, together with the questions already 
put at the Antwerp Conference, shall be left for further 
consideration to the Committee formed at the Conference, 
to which the following gentlemen should be joined, namely, 
M. Marais (who has contributed the Paper you have heard 
to-day). Sir Thomas Barclay, Professor Jitta, and M. Gaston 
de Leval. We will take the vote upon this resolution of 
Prince de Cassano first of all. 

[Thirteen hands were held up in favour of the resolution.] 

Sir John Bigham : Gentlemen, will you allow me to 
interpose? The real question we have to decide now is 
whether Sir Thomas Barclay's resolution shall be adopted 
or the resolution of the Prince de Cassano. 

Mr. G. G. Phillimorb : Shall we take the vote upon Sir 
Thomas Barclay's resolution in the first place, which 
declares : '' That the Conference adopts the principles set 
out in the draft Bules, and refers them for further considera- 
tion to the same Committee"? That is the proposition of 
Sir Thomas Barclay and of Dr. Schirrmeister. Those in 
favour of that motion will kindly put up their hands. 

[Seven hands were held up in favour of the resolution.] 

Sir John Bigham: Might I interpose again? It is quite 
obvious that a great many gentlemen, perhaps because they 
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have not understood— and I should not be at all astonished at 
it — what we are doing, have not voted at all. Thirteen have 
voted for one resolution and seven for the other. That makes 
twenty in all. There are about fifty gentlemen present, and, 
therefore, there are thirty who either did not want to vote at 
all or who have not understood what we are talking about. 
I do not know what state of mind those thirty gentlemen 
are in. 

Prince de Gassano : I think they have not understood. 

Sir John Bigham: Possibly not. There are very few 
of us who are not interested in companies. Most of us are. 
I certainly am, and, therefore, it seems to me it would be 
very much better if Mr. Phillimore would put the matter 
before the meeting again. Now, there are two different 
proposals, one put forward by Dr. Schirrmeister, and 
seconded, as I understood, by Sir Thomas Barclay, which 
is that the Committee should adopt the principles which are 
to be found in the Beport of the Committee. That is one 
thing. As I understand, the matter was referred to a Com- 
mittee. That Committee has taken the whole subject into 
consideration, has made a most careful report, which is sup- 
posed possibly to contain some verbal inaccuracies, but which 
is substantially of such a character that the proposer and 
seconder of the resolution think that it should be adopted. 
Now, we have a practice in this Association of adjourning 
everything, and I think the time has come when we 
might do something — (hear, hear) — and for my own part 
I should like to see the Beport of this Committee, which 
seems to me excellent common sense, adopted. But that is a 
matter for the meeting. Then there is another suggestion 
which is put forward by the Prince de Cassano, and supported 
by Professor Jitta, and that is that the matter, not having 
been, in their opinion, exhaustively dealt with or considered, 
should be referred back to the Committee, and that the Com- 
mittee should be augmented by the addition of three or four 
names to make a further report. So we might go on, gentle- 
men, ad infinitum^ always going back, and never doing any- 
thing. For my part, I support the motion that is made, but 
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I want Mr. Fbillimore, if he will be kind enough to do so, to 
submit the matter once more to the meeting, and I hope the 
few observations I have made — I do not know whether they 
have been understood — have cleared the way to a decision. 
(Applause.) 

Mr. J. Arthur Barratt : I rise to support the suggestion 
made by Sir John Bigham. I am quite sure that a great 
many of us did not know exactly what was being put before 
us. I find, also, that inadvertently I myself have voted for 
both propositions. On that ground alone, I suggest that Sir 
John Bigham's proposition be accepted.. We certainly did 
not vote intelligently, nor did we know that we were voting 
against one proposition and not the other. 

Professor Jitta: Mr. Chairman, I think it is not quite 
regular to have a discussion after a vote. Supporting the 
resolution of Prince de Cassano, which has just been voted 
on, I know some gentlemen have not voted, and it may be 
that they were not members of the Association, like my 
neighbour on my right. He has not voted because he is not 
a member. I think the resolution has been adopted. 

Mr. George Whitelook : Mr. Chairman, the matter can 
be relieved of difficulty in this way. I am myself very fully 
persuaded by what Sir John Bigham has said on the subject. 
I voted for the resolution of the Prince de Cassano. In order 
that the matter should proceed with perfect regularity, I, 
having voted for that resolution, have the right to move that 
it be re-considered, which I now do, and that brings it fairly 
before the meeting. 

Mr. Carver : I also voted for Prince de Cassano's resolu- 
tion, and I second that motion. 

Mr. G. G. Phillimore : If it is your pleasure, I will read 
these resolutions again, in order to remove any possible mis- 
apprehension in the minds of the gentlemen present. The 
two resolutions are as follows. The resolution moved by Dr. 
Schirrmeister, and seconded by Sir Thomas Barclay, was : 
'' That this Conference adopts the principles set out in 
this draft Code, and refers it for further consideration to the 
same Committee as have already considered it." The other 
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resolution of the Prince de Cassano is : " That the draft 
International Code of Laws on this subject, together with 
the questions already put at the Antwerp Conference " — that 
is taking you back two Conferences— " should be left for 
further consideration to the Committee formed at the said 
Conference, with the addition of" certain members. If we 
vote for one, that excludes the other. 

[The resolution moved by Dr. Schirrmeister was then put, 
when twenty-four hands were held up in favour of it, whilst 
eight hands were held up in favour of the resolution proposed 
by Prince de Cassano, and it was declared that Dr. Schirr- 
meister's motion was carried.] 

Mr. G. G. Phillimorb : Before the Conference proceeds to 
hear the Paper prepared by Dr. Govare, it will, perhaps,. be 
convenient if I read a communication which has been re- 
ceived from Mr. Elmslie in London, the convener of the 
Committee appointed at the last Conference for that purpose, 
in which he sends a draft report, which, I understand, has 
been seen by the other members of the Committee, and is 
approved by them. I believe that was so, was it not? 

Dr. GovABE : No, that is not so. 

Mr. G. G. Phillimorb : Then we had better proceed with 
the Paper. 

The following Paper, prepared by Dr. Paul Govare, 
Avocat of the Court of Appeal, Paris, was then read by 
M. Cyrillb Bultbbl, Dunkerque : — 

GENEEAL AVEEAGE. 

Depuis la dernidre reaction des Eegles d'York et d'Anvers 
en leur forme actuelle, au Congres de Tlnternational Law 
Association a Liverpool 1890 — plusieurs fois deja I'attention 
du monde commercial et maritime a ^t6 appel^e sur les 
imperfections que pr6sentait cette redaction. C'est d'abord 
la conference tenue a Genes en 1892 qui signale certaines 
modifications a introduire et on n'a pas oubli6 le magistral 
Eapport de M. le professeur Berlingieri; puis c'est la 
Conference d'Anvers 1908 ou la question fait Tobjet d'une 
nouvelle discussion sur les observations de Messrs. Elmslie 
et Paul Govare. M. Jacques Langlois propose la nomination 
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d'une commission et aussitot cette proposition est adoptee, 
une commission constituee. Malheureusement cette com- 
mission compos6e d'elements aussi distingu^s que divers, 
de personnalites habitant des pays diff^rents, n'a jamais 
pu depuis 1908 se r6nnir. Aux Congres de Liverpool et 
de Ghristiania, aucun rapport n'a pu etre depose en son 
nom et apres avoir entendu d'interessantes observations 
pr6sent6es par MM. Edward Seligmann et Enittel, I'lnter- 
national Law Association n'a eu d'autre ressource que de 
prendre acte de ces communications et de confirmer les 
pouvoirs de la commission nomm^e en 1908 a Anvers. 
Aujourd'hui la situation ne s'est pas modifiee et nous avons 
encore a regretter Tabsence de tout rapport, de tout travail 
collectif pr6sent6 au nom de cette commission. 

Du moins ce bref resume des travaux entrepris par 
rinternational Law Association depuis 1890 en matiere 
d'avaries communes suffit-il a demontrer a Tevidence que 
les regies d'York et d'Anvers dans leur forme actuelle n'ont 
pas encore rencontre Tapprobation unanime du monde com- 
mercial et maritime et que de toutes parts on reclame des 
modifications, des precisions, des interpretations et des 
additions. De ce mouvement general ne resulte nullement 
que le monument 6lev6 par I'Association ne soit pas une 
oeuvre considerable et excellente en soi qui a deja rendu 
les plus grands services; non — mais comme tout oeuvre 
hmnaine, elle est imparfaite, elle exige des retouches; I'ex- 
p^rience quotidienne met en lumiere des points jusque la 
obscurs et la marche incessante des affaires rend n^cessaire 
la solution de nouvelles questions. 

C'est a retude de ces divers points que nous voulons 
vous convier, sans avoir ici d'autre pretention que d'exposer 
une sorte de programme de vos deliberations futures. U ne 
pent etre en effet question aujourd'hui, en Tabsence d'un 
travail collectif et preiiminaire de la commission des avaries 
communes, de songer a proposer des maintenant des solutions 
definitives. 

La premiere difficulte qui se recommande a notre attention 
decoule de la nature meme de Tavarie commune. Dans la 
plupart des cas, les circonstances premieres qui vont mettre 
la navire en danger et qui rendront necessaires les sacrifices 
volontaires ulterieurs, constituent au premier chef une avarie 
particuliere. Ce sera par exemple — et c'est un exemple trSs 
frequent — un echouement purement accidentel. A partir de 
quel moment cette avarie particuliere va-t-elle se transformer 
en avarie commune? 
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Toutes les nations sont d'accord pour admettre que cette 
transformation se produira a Tinstant ou Tidee de sacrifice 
volontaire va intervenir, mais cet accord apparent va aussitot 
faire place aux discussions les plus disparates des qn'il faudra 
pr^ciser les conditions necessaires pour l^gitimer ce sacrifice 
volontaire et modifier, transformer le caractere initial de 
cette avarie particuliere. 

D'apres la jurisprudence fran9aise, celle dont je dois 
tout naturellement me preoccuper d'une fa9on plus sp^ciale, 
une avarie particuliere au d6buty un echouement fortuit ne 
pent faire place a une avarie commune, mSme sous le 
regime des Begles dTork et d'Anvers, que si le navire et la 
cargaison se trouvent en presence d'un peril imminent. Or 
qu'est-ce qu'un p6ril imminent? c'est a notre sentiment un 
mot bien vague, laissant la plus forte influence a I'appr^cia- 
tion diverse, c'est a dire au caprice du juge et il ne faut 
plus d6sormais s'etonner de rencontrer des decisions judiciaires 
des plus variees, des plus inconciliables dans des especes 
qui paraissaient pourtant devoir reclamer des solutions iden< 
tiques. On pourrait citer un grand nombre d'arrets rendus 
par nos Cours d'appels relativement a des navires 6choues 
fortuitement dans des fleuves. Dernierement c'etait un 
vapeur qui en plein hiver, loin de tout secours, s'^tait 
immobilise dans les sables mouvants du Danube. Sans les 
remorqueurs puissants qu'on avait du cbercber pour le ren- 
flouer, sans I'allegement d'un grand partie de sa cargaison, 
ce steamer courait a n'en pas douter les plus grands risques. 
Aucune personne au courant des cboses de la navigation 
ne le contestera. Pourtant les juges de la Cour d'appel, 
dont souvent Tinstruction technique est notoirement insuffi- 
sante, s'attacberent surtout a la doctrine qui pr6vaut en 
France et victimes d'une fallacieuse terminologie, d^ciderent 
que la p6ril auquel ce navire ainsi ecboue 6tait expose, 
n'6tait pas assez imminent pour transformer en avarie 
commune Tavarie particuliere initiale. Et cette solution, 
s'appuyant exclusivement sur I'appr^ciation d'un point de 
fait, echappe au controle souverain de la Cour de Cassation. 

Une autre espece concernait un grand voilier, le Brooks- 
land. Dans sa traversee d'Australie en Europe, il avait et6 
assailli au milieu du Pacifique par de telles tempetes que son 
gr^ement 6tait en piteux 6tat. Notamment ses haubans 
avaient et6 rel&ch6s a un tel point que les mats ne pre- 
sentaient plus une fixit6 suffisante. Qu'une nouvelle tempete 
^latat, qui aurait pu en pr^voir lea consequences desastreuses? 
Le capitaine n'osa pas dans cet 4tat d'innavigabilit^ relative. 
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affronter les gros tempe qa'il allait certainement renoontrer 
en doublant le cap Horn et il alia rel&cher dans an port 
Chilian pour faire reparer son gr^ement. Les tribunaux 
refuserent d'admettre les frais de cette relacbe en avarie 
commune parce que, ont-ils declare, il n'y avait pas p^ril 
imminent au moment ou le capitaine avait d^cid^ d'in- 
terrompre son voyage ; la tempete 6tait possible, probable , 
attendue, mais elle ne sevissait pas alors. Le p^ril etait 
certain, Evident, mais il n'etait pas imminent. 

II parait inutile de multiplier ces citations d'especes. 

A notre sentiment, ces decisions, les unes contradictoires^ 
les autres inadmissibles, procedent toutes de la meme cause^ 
le silence des Begles d'York et d'Anvers sur les conditions 
essentielles de Tavarie commune, et si la cause du mal est 
ainsi determinde, le remede est tout indiqu6, c'est d'introduire 
dans les regies une disposition qui precise la nature du 
danger necessaire pour transformer une avarie particuliere 
en avarie commune. Je ne prends pas sur moi la tache 
d'indiquer quel devra Stre le sens de cette disposition. Oa 
pourra d^ider que le p6ril devra ^tre imminent avec la 
signification attach^e a ce term& par la majority des juge- 
ments fran^ais; on pourra au contraire se contenterd'un p6ril 
certain, attendu, inevitable bien qu'il ne menace pas encore 
I'aventure au moment precis ou le sacrifice volontaire est 
consenti. D'autres penseront qu'il suffit en dehors mdme 
d'un p^ril imminent ou certain, d'un sacrifice extraordinaire 
et volontaire consenti dans des circonstances imperieuses 
pour le bien commun, dans Tint^ret commun du navire et 
de la cargaison. II n'y a peut-6tre pas une importance 
extreme a adopter I'un de ces systemes plutot qu'un autre, 
mais il apparait comme indispensable que TAssociation 
prenne un parti quelconque. La decision, quelle qu'elle soit, 
aura du moins le r^sultat pratique et I'avantage considerable 
de faire cesser Tincertitude facheuse des tribunaux sur la 
port^e a donner a nos Begles et sur leur sphere d'application. 

Dans les textes des Eegles, a diverses reprises, on trouve 
employee Texpression anglaise " common safety " qui a 6t6 
traduite en frauQais par les mots " salut commun." Oes 
textes anglais et ieur traduction fran^ais et officielle, devront 
^videmment etre mis d'accord avec la disposition nouvelle 
a intervenir. G'est peut-etre bien de cette traduction des 
mots " common safety " par Texpression fran9aise '' salut 
commun " que vient tout le mal qui a 6te signals ci-dessus, 
et il nous semble plus que douteux que cette traduction soit 
correcte. La s^curitd commune (common safety) n'implique 
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pas en soi Texigence du pdril imminent, qu'on considere 
comme inseparable du " salut.'* 

Qu'on ne dise pas que cette difficult^ dont le siege 
est surtout en France, est par ce fait mSme purement locale 
et des los sans grand interdt pour une Conference Inter- 
nationale. II n'existe pas, il ne saurait exister de difficulty 
locale si on veut que les Begles d'Tork et d'Anvers regoivent 
leur application identique dans Tunivers entier. G'est la 
pr^cisement leur raison d'etre, supprimer les legislations 
locales et assurer au commerce maritime Tunite de traite- 
ment en quelque port que soit dresse le Beglement. Ne 
voit-on pas que les interSts allemands ou anglais courent 
un danger manifesto si les tribunaux d'un pays — en I'espece 
la France — font une interpretation erronee de ces Begles 
parce que leur redaction ou leur traduction manque de 
precision? 

En dehors mdme de toute question de traduction, les 
Begles elles-mdmes contiennent virtuellement la source de 
cette contestation et de cette discussion. 

La B6gle VII de 1890 — relative aux dommages aux 
machines en renfiouant le navire — exige que '' le navire se 
trouve echoue dans une position perilleuse " et qu'il y ait 
eu '* intention formelle de renfiouer le navire pour le salut 
commun." 

La Bdgle YIII — relative aux depenses pour alleger 
un navire echoue et dommage en resultant — dit seulement 
'' quand pour renflouer un navire echoue, la cargaison, les 
. . . auront ete decharges, etc. ..." 

La difference dans la redaction de ces deux regies 
saute aux yeux et on ne pent gu^re blamer les tribunaux 
fran9ais, esclaves du texte, de les avoir appliquees litterale- 
ment. D'apres leur jurisprudence, la r^gle YIII re9oit son 
application dans n'importe quel cas d'echouement, tandis 
que la regie YII ne regit que les echouements aggraves 
par la position perilleuse, le salut commun, le peril imminent 
etc. Un navire est echoue dans une situation telle que les 
juges considerent qu'il n'y a pas peril imminent de perte 
totale. Le navire fatigue beaucoup et sa machine souffre des 
avaries serieuses dans ses efforts pour renflouer Taventure; 
en meme temps on decharge pour alleger le navire, une partie 
de la cargaison. II y a la un fait unique, un seul et mSme 
echouement. II parait d'une logique rudimentaire que les 
sacrifices divers faits en vue du renflouement doivent tons 
recevoir le meme traitement, qu'il ne pent y avoir diversite 
de classement, que tout ou bien rien sera avarie commune. 

25 
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Eh bien pas du tout! Nob tribunaux classeront en avarie 
particuliere les avaries souffertes par les machines parce 
qu'ils ne rencoiitrent pas dans Tespece le p6ril imminent 
exig^ par la regie YII; mais ils classeront en avarie com- 
mune les frais d'allegement parce que la regie YIII ne semble 
pas pour ce classement exiger Texistence d'un p6ril imminent. 
Je ne me charge pas de d6fendre et de I6gitimer une 
pareille d6oision, mais je crois que la responsabilit^ incombe 
bien moins au juge qu'a la redaction d6fectueuse et boiteuse 
des deux regies VII et VIII. 

Nous pouvons — parallelement a cette critique — citer un 
certain nombre d'arrets de Gours d'Appel qui ont pr^tendu 
que — aux termes de la Begle X, relative aux d^penses 
au port de relache etc.—toute relache constituait une 
avarie commune, meme en T absence de tout p6ril imminent. 
Pourtant dans son § a cette regie contient Texpression 
sacramentelle '' Common safety/' traduite en fran^ais par 
" salut commun." II est vrai que le § d semble consid6rer 
comme suffisant que les sacrifices soient faits '^ in order 
to save expenses^" ce qui rentre dans la these du bien 
commun. 

En r^sum^ toutes ces hesitations et toutes ces incoherences 
disparaitront quand les Begles d'York et d'Anvers auront 
nettement pris parti sur la controverse du p6ril imminent et 
auront mis d'accord avec le systeme d^finitivement adopts, la 
redaction des regies VII, VIII et X. 

Signalons en passant que la regie VIII s'applique ex- 
clusivement aux operations d'all6gement d'un navire 6choue, 
mais qu'il n*existe aucune disposition r6gissant Tallegement 
entrepris pour firanchir une barre. U a ete decide qu'un tel 
aliegement serait toujours avarie particuliere, comme conse- 
quence fatale et ineluctable du silence des Begles d'York et 
d'Anvers. II serait pourtant facile de construire une hypothese 
dans laquelle un tel allegement devrait etre bonifie en avarie 
commune. Quoi qu'il en soit, une solution devrait interyenir 
sur ce point. 

Nous croyons aussi qu'il serait desirable de dire ex- 
pressement si le seul resultat utile a envisager comme element 
essentiel et constitutif de Tavarie commune, doit imperieuse- 
ment etre Tarrivee a destination. II parait bien severe de 
rejeter un sacrifice qui a sauve Taventure, qui a permis a 
la cargaison d'atteindre un port ou elle pent etre vendue, 
utilisee, et cela parce que la cargaison demeure dans ce port 
sans pouvoir atteindre son lieu de destination primitive. 

Les jurisoonsultes fran9ais qui traitent plus spedalement 
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les questions du droit maritime, sont actuellement treis pr6- 
occup^s et tres divis^s sur la ^^th^orie de la continuite de 
rint^ret commun." Faut-il ou ne faut-il pas que toutes les 
fractions de Taventure aient et eontinuent a avoir un int^ret 
commun pendant toute la dur^e des operations et sacrifices 
d'avarie commune? 

Yoici comment les faits en I'espece se posent, sur les- 
quels nous aurons ensuite a faire application de la doctrine : 
un navire 6chou6 dans une situation de p6ril imminent 
indiscutable. Le capitaine va done imm^diatement prendre 
toutes les mesures et consentir tons les sacrifices qu'exige 
le salut commun ; ces d^penses, ces sacrifices constitueront 
a n'en pas douter des avaries communes si le r^sultat utile 
est atteint. Tout d'abord il fera les signaux d'alarme pour 
solliciter du secours, en meme temps il fera faire par sa 
machine tons les efforts possibles pour tenter un renfloue* 
ment par ses propres moyens — Begle VII. Puis il fera 
peut-etre un jet a la mer ou si la chose est possible en soi, il 
d6chargera partie de la cargaison en gabarres pour all^ger 
son navire— Eegle VIII. A bord, la cargaison comprend, 
en dehors de marchandises diverses et lourdes, des groups 
d'or, des liasses de billets de banque, des sacs de pierres 
pr6cieuses. Le capitaine qui craint de voir a chaque moment 
son navire s'ouvrir en deux, met dans une embarcation ces 
objets d'une valeur exceptionnelle et les fait porter a terre 
ou on les depose en surety. Gependant les operations de 
salut commun se poursuivent, partie de la cargaison est 
dechargee; des remorqueurs viennent preter secours et aides 
par les efforts de la machine du steamer parviennent a le 
renflouer. On remet a bord la marchandise decharg^e sur 
alleges et on part. Que sont devenus les objets pr^cieux? 
Leur proprietaire est aussitot venu les chercher et leur a fait 
continuer leur voyage par la voie terrestre. 

II s'agit maintenant de dresser le reglement et d'etablir 
le capital contribuable. Le proprietaire des objets pr^cieux 
entend rester en dehors du reglement et voila la question 
en discussion. Ce proprietaire a-t-il raison? Qui, disent 
certains tribunaux, car tons les sacrifices accomplis en avarie 
commune, dechargement, remorquage etc. — sont posterieurs 
au moment ou les effets precieux avaient quitte le bord ; ils 
etaient a terre en surete et d6sormais peu leur importait que 
le navire fut renfloue ou se perdit. II n'y avait plus con- 
tinuity de rinteret, du salut commun. 

Non, disent d'autres jugements, il faut et il suffit que le 
p6ril commun ait existe au moment ou les sacrifices ont ete 
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d6cid6s en principe. Si non a quel r^sultat aboutirait-on? 
Prenez le cas d'un inoendie : on d6charge partie de la 
cargaison ; chaque balle des qu'elle est sortie du bord, ne court 
plus le danger de bruler. Dira-t-on qu*elle ne contribue plus 
paroe que la continuity du peril commun a cess^? U faudrait 
en ce cas faire varier le capital contribuabloj au fur et a mesure 
que certaines marchandises sont mises a terre, a Tabri du 
danger et seules les marchandises a fond de cale, qu*on n'a 
pas touch^es, contribueraient pour le tout. Ce serait aussi 
inique qu'impraticable. 

Cette meme discussion doctrinale se pr^sente dans des 
exemples sans nombre; quand partie de la cargaison est mise 
a terre provisoirement, done en suret6, doit elle contribuer 
aux ddpenses de renflouement ? Ou la charge incombe-t-elle 
seulement aux marchandises rest^es a bord et pour lesquelles 
le p6ril commun a continue tout le temps 4 exister? Que 
decider si le propri6taire du lot mis ainsi provisoirement a 
terre, declare reprendre alors possession de la marchandise et 
ne pas la laisser r6embarquer ? On pourrait a I'infini multi- 
plier les especes. 

J'avoue franchement ma pr6f4rence pour le systeme qui 
fait supporter I'ensemble des sacrifices par Tensemble de 
Taventure, sans distinguer si Tune de ses portions a, au cours 
des operations de sauvetage, 6t6 plac6e dans une situation 
privil6gi6e de s^curit^, qui lui permet d'etre indiff6rente a 
Tachevement du sauvetage. J'approuve le tribunal du Havre 
qui fait contribuer le fret pay4 d'avance et non restituable 
meme en cas de sinistre, parce que le fret fait partie int^grante 
de Taventure commune. 

Mais si j'ai signale a Tattention de la Conference cette im- 
portante controversedoctrinalec'est bienmoins pourpr6coniser 
telle ou telle solution que pour demander que les Begles d'York 
et d'Anvers adoptent sur ce point une solution quelconque 
mais precise, qui mette un terme a la discussion. Toute solu- 
tion est preferable a Tincertitude. 

La regie I sur laquelle aucune discussion ne saurait 
exister et qui rejette de Tavarie commune tout jet de pontic 
sans distinguer s*il s'agit d'un voyage au long cours ou au 
cabotage — a donn6 pourtant lieu r^cemment a un proces 
sensationnel qui m^rite d'etre mentionnd ici. La marchandise 
voyageait de Bordeaux a New York avec transbordement au 
Havre. Le chargeur avait re9u un through bill, mais le 
transporteur avait plac6 de Bordeaux au Havre la marchandise 
en pont6e et en avait retire un connaissement special. Dans 
ce voyage au cabotage, la marchandise fut jet^e a la mer. II 
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y avait conflit entre le through bill qui'adoptait lea Bdgles 
dTork et d'Anvers, partant rexclusion d'avarie commune 
pour le jet de pont^e et le connaiBsement de cabotage qui par 
application de la loi fran9aise, admettait done Tavarie com* 
mune. Les d6ciHions dans cette affaire furent nombreuses et 
dans tous les sens. II serait util^ de declarer que la regie I 
s'applique meme au cabotage. 

A rapprocher une d6cision de la Cour supdrieure 
Hanseatique, du 19 octobre 1900, qui par application de 
la regie I a rejet6 en avarie particuliere un jet de pont^e, et 
en meme temps par application de la r^gle II a admis en 
avarie commune les dommages causes par ce meme jet 
aux autres marchandises ou au navire. II y a quelque chose 
d'un peu surprenant dans ce jet, fait volonteire et principal, 
qui demeure avarie particuliere, tandis que see consequences 
fortuites et accessoires, constituent ded avaries communes. 

Dans des especes nombreuses, il arrive que certains con- 
naissements, repi'6sentant la presque totality de la cargaison, 
ont stipule I'application des Eegles dTork et d'Anvers, alors 
que un ou plusieurs autres connaissements, par erreur ou 
autrement, se referent purement et simplement a la legislation 
du lieu de reste. De toute evidence, il est impossible d'6tablir 
deux Reglements, Tun d'apres les Regies dTork et d'Anvers, 
Tautre d'apres la loi locale, puisqu'il y a souvent divergence 
radicale a la fois, et quant aux depenses et sacrifices a 
bonifier en avaries communes et quant a la composition 
du capital contribuable. On a g^neralement admis qu'en 
pareil cas, I'unique reglement sera dress6 d*apres la loi 
locale. Aussi les chargeurs qui avaient pris la precaution 
de stipuler Tapplication des Regies d'York et d'Anvers et qui 
representent peut-etre Tunanimite des connaissements — 
moins un — vont se trouver d6chus de leur droit, a . raison 
de la survenance de cet unique connaissement discordant, 
lis pourront eventuellement eiercer un recours centre le 
navire, pour la somme qu'ils ont a payer ainsi et que les 
Regies dTork et d'Anvers n'auraient pas mise a leur charge 
ou pour les indemnites que les Regies dTork et d'Anvers leur 
auraient accord^es et dont ils se trouvent actuellement priv^s. 
Mais pour determiner Tetendue de ce recours, il faudra done 
faire dresser i grands frais ce second reglement afin de pouvoir 
le comparer au premier. II pent se faire aussi que ce recours 
theorique centre le navire, se trouve dans la pratique illusoire — 
n'y aurait-il pas lieu de pr^voir et si possible d'eviter cette 
regrettable eventuality? 

La Cour de Tamiraute par une sentence rendue le 7 juillet 
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1902, dans un cas d'incendie, a class^ en avarie commune par 
application de la r^gle Til les avaries que le navire avait 
sabies du chef de Textinction de Tincendie. La reparation 
de ces memes avaries avait entraine I'immobilisation du 
navire pendant une certaine p6riode et par voie de conse- 
quence, rinterruption d'une time charter: d'ou perte de 
location pour Farmateur qui en r^clamait la bonification en 
avarie commune par application ^tendue mais logique de la 
regie III. La Cour de l'amiraut6 repoussa cette requete dont 
pourtant la I6gitimit6 parait incontestable, parce que— dit- 
elle, — les termes formels de la Begle III r6pugnent a une 
semblable extension. C'est peut-dtre exact, mais alors en 
presence de I'iniquit^ du r6sultat et de I'application litt^rale 
de la BSgle III, n'y a-t-il pas lieu de donner plus d'^lasticite 
a sa redaction? 

Pour clore cette longue nomenclature nous arrivons 
a une question capitale dont les Regies d'York et d'Anvers ont 
soigneusement 6vit6 de donner la solution: c'est celle de savoir 
quelle sera la situation d'une d^pense ou d*un sacrifice, pre- 
sentant d'une fa^on g6n6rale tous les caracteres essentiels 
requis pour constituer une avarie commune, mais. qui a et^ 
d6termin6 par une faute initiale du capitaine. 

A cet ^gard la jurisprudence fran9aise parait formelle. 
II y a faute, partant pas d'avarie commune, pas de contri- 
bution et la seule ressource accordee au chargeur dont 
la marchandise a pourtant ^t6 sacrifice pour le salut commun, 
c'est une action directe et personnelle centre I'armateur 
quelle qu'en soit I'efficacit^. 

Les Regies d'York et d'Anvers semblent avoir adopte 
la meme tb^orie, dont personne au surplus ne songe a nier 
les consequences iniques par rapport a I'innocent chargeur 
sacrifie. La regie IX refuse formellement d'ouvrir une 
contribution pour les marchandises bruises comme com- 
bustibles en cours de route, si le navire 6tait parti avec une 
quantity insuffisante de charbon dans ses soutes. On le 
voit, c'est I'application pure et simple de la th^orie fran9aise : 
pas de contribution s'il y a faute. Eh quoi! ce chargeur 
sacrifie va done se trouver dans une facheuse situation, 
quand il a sauv6 peut-etre toute Taventure d'un p6ril immi- 
nent, et cela parce qu'un tiers, sur lequel il n'a aucun 
controle, I'armateur ou le capitaine, s'est insuffisamment 
approvisionn^ de charbon ! 

Mais si dans le cas de marchandises bruises comme com- 
bustibles, les Regies d'York et d'Anvers se sont prononc^es 
d'une fa9on formelle et par une disposition sp^ciale, le doute 
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continue a subsister quand il s'agit de toalies lea antres 
especes. Si r6chouement est fautif par example, le ren- 
flouement pourra-t-il quand meme constituer une avarie 
commune sous le regime de nos Regies? On I'admet 
g^n^ralement, je dois le constater avec satisfaction. Mais 
certains jugements ont adopte la these adverse et cela suffit 
pour d6montrer que les Ragles d'York et d'Anvers doivent 
contenir sur ce point de doctrine une declaration de principe 
cat^gorique. 

Sur cette question de la faute, comme sur son coroUaire, 
Teffet produit en matiere d'avarie commune par la clause 
d'exonlration de la responsabilit6 des fautes du capitaine, 
tout le monde est d'accord qu'il faudrait adopter des dis- 
positions formelles, mais jusqu'a present ces discussions ont 
toujours 6t6 vaines, parce qu'on a cru impossible de mettre 
tout le monde d'accord. 

Cet aveu d'impuissance manquerait ^videmment de 
cranerie, mais je ne pense pas qu'il soit a craindre. II y a, 
je crois, au fond de cette timidity de I'association quand elle 
touche a ces deux questions, un malentendu que r^vele et 
que dissipe M. Leon van Peborgh dans sa savante 6tude 
historique sur les Regies d'York et d'Anvers. En 1860, en 
1864 on songeait a donner a ces Regies soit la forme d'une 
loi qui serait uniform^ment vot^e dans chaque nation mari- 
time, soit la forme d'un traits international du genre de la 
convention sur Tabordage et sur Tassistance, que nos gou- 
vemements sont en train de conclure sous les auspices du 
Comit6 Maritime International. Sous Tempire de ces pre- 
occupations, on 6cartait syst^matiquement toutes les questions 
irritantes. Mais depuis 1877 nous avons abandonn^ toute 
id6e de loi ou de convention diplomatique ; nous 6levons un 
monument rationnel, nous disons quel doit etre le regime 
logique des avaries communes et nous laissons les particuliers 
adopter spontan6ment et librement notre reglement. 

II y aurait quelque humiliation a le laisser incomplet, 
surtout a ne pas solutionner les questions deiicates et diffi- 
ciles — et qui voulez vous qui les solutionne, si cette asso- 
ciation s'en reconnait incapable, alors quelle r^unit en un 
faisceau toutes les personnalit^s qui a un titre quelconque 
pr^sentent dans I'univers entier une competence technique. 
J'espere que I'association accomplira cet achevement de sa 
tache et je serais heureux si, dans cette voie, cette etude toute 
rudimentaire pouvait lui etre de quelque utilite, comme un 
jalon sur la route. 
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VoRsiTZENDBR Mbybe (Berlin) : Ich entspreche wohl dem 
Wunsche der Versammluhg, wenn ich dem Eedner fiir seine 
Vorschlage, die er zur Ausgestaltung der York-Antwerpener 
Eegeln gemacht und vorgetragen hat, den besten Dank sage. 
Die York- Antwerp Rules, die in der Arbeit des Herrn Govare 
behandelt warden, sind ein Buhmesblatt in der Geschichte 
der Gesellschaft, und ioh glaube, dass es ein Herzenswunsch 
der Gesellschaft sein wird, sie weiter auszugestalten. Bevor 
wir weiter gehen hat das Wort Mr. Whitelock gewiinscht. 

Mr. George Whitelock: I have a resolution which I 
propose to offer here. I have myself rather this feeling that, 
good and valuable as many of these papers are, the mode of 
arrangement of the meetings is such as to prevent, very 
largely, a proper amount of discussion ; so I propose to offer 
this resolution, asking that the question may be considered 
by the Executive Council. Of course, it is not a thing we can 
act upon here, but I will read it: "In order that full 
opportunity may be afforded for early discussion of the 
subjects under consideration by the Association, be it resolved 
that the Executive Council be, and it is hereby, requested to 
consider the propriety of dispensing in future with the formal 
reading in externa at the business meetings of the Association, 
of papers or addresses, unless specially ordered by the 
Council, but that the same be printed and distributed in due 
time before the meetings, or that some other method be 
adopted to inform members of their contents prior to the 
Meetings of the Association.'* (Applause.) Of course, a 
mere statement or epitome might be given at the meeting by 
the author of the paper, who ought to have the first word ; or 
the distribution of such epitome in advance would make the 
meetings much more active, and bring about that operation 
of one mind on the other, which is undoubtedly the very best 
factor in anything like a conclusion. (Hear, hear.) 

Dr. W. Evans Darby : I have great pleasure in seconding 
the resolution. I think it will commend itself to the common 
sense of the Conference. 

Sir John Bigham : I should like to say a few words upon 
this. I have been present practically during the whole of 
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this Conference, and it has been to my mind quite obvious 
that no useful discussion has once arisen, and that result is 
due to two causes. The first is that the paper for each day 
is very much too full of matter to permit of any discussion. 
We have, for instance, to-day a number of papers which, if 
they are to be read at lengthy will occupy the whole time ; and 
that precludes discussion. It is due also to another cause, and 
that is the cause which has just been referred to, that every 
paper, although it has been distributed, and has been in the 
hands of the members who take an interest in the subject, is 
nevertheless read word for word at length, nine men out of 
ten in the room not listening to it. (A laugh.) Now I think 
the remedy for this state of things is in the hands of the 
Conference, and need not be the subject of any resolution at 
all. It is always competent for the Chairman for the time 
being to take the sense of the meeting as to whether the 
paper should not be taken as read, and if the meeting is of 
the opinion that it should be, then the meeting can at 
once proceed to discuss the subject matter, — and then some 
benefit will be derived. I do not think we require a resolution 
for that. There is, of course, sometimes a difficulty. I will 
take the instance of Sir William Kennedy's paper. It was 
impossible to get that printed and circulated amongst the 
members before the day appointed for its consideration ; for 
Sir William Kennedy had not written it. It was not finished, 
in fact. It was not in a position to be printed, and in that 
case, of course, the paper had to be read ; but in a great 
many cases a paper like that which we have just heard is 
written weeks beforehand, or at all events some days before- 
hand. It is printed ; it is at the disposal of any gentlemen 
who desire to have it, and to most of the gentlemen it is in 
fact delivered. In a case of that kind, I cannot help thinking 
that time is wasted by reading it at length, and although I do 
not think the motion is necessary, I do feel that it is a subject 
of very considerable importance. I feel rather I have been 
wasting time myself, possibly. (Laughter.) 

Sir Thomas Barclay : I should like to make a general 
suggestion to go back to the old practice of the Association. 
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We used to have a piece de resistance. It was well known 
that one particular subject was going to be threshed out to 
the bitter end, and a day was allotted for the purpose of 
threshing that question out, and we did so. That was the 
system we pursued in the old times when we met at Genoa 
and at Liverpool, when we talked about the Shipping Laws, 
and it seems to me we might have done it at this Conference. 
We might have fixed on a particular question to be the piece 
de resistance and taken a day over it. We should have had four 
days at our disposal, but we have had as much as we could 
get through. There is no resolution necessary on the subject, 
but, as Sir John Bigham says, it is a matter for the Chairman, 
and it is a matter for the Committee, and they could let us 
all know that one day was going to be devoted to a particular 
subject. 

Mr. Carver : I trust the resolution will prevail, for still 
another reason. These questions we are discussing, at least 
to my mind, are very important questions, and we have the 
papers in our hands so as to digest them properly before we 
are asked to embark on the discussion. Therefore, I hope 
the resolution will prevail. 

Mr. J. Arthur Barratt : I was going to suggest whether 
the Council could not contrive some means by which we 
might have the papers at least one month before the meeting 
of the Conference, so that we might have some opportunity 
to consider them intelligently and come to the Conference 
prepared to discuss them. 

Mr. George Whitblock : May I say one more word upon 
the question? and that is this. With great deference to 
Sir John Bigham and Sir Thomas Barclay it seems to me 
the resolution is appropriate. It might be a personal question 
to say to a man : " You may not read your paper, although 
somebody else has read his,'* — and I think it is very desirable, 
for the purpose of the consideration of this subject by the 
Executive Council, that an expression of opinion be taken here 
to-day by the membership. You will notice the resolution does 
not propose anything more than a consideration of the subject. 

Mr. G. G. Phillimore : May I on behalf of the Bureau 
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say tbat, of course, you will understand we labour under 
certain difficulties in the preparation of this Programme, and 
we have to ensure that there shall be a sufficient number of 
subjects to fill up each particular day ? This Association does 
not exist for one particular subject only, or take up only one 
particular subject. It has no code of its own. It aims at 
taking as many subjects as possible for discussion, and 
though we have erred on the side of too much material in 
recent years, I think you will prefer that, in view of the 
circumstances, when you know the difficulty of arranging for 
a regular discussion of each matter. I can only say the 
Bureau will take note of any recommendation which is made 
by any Conference, and endeavour in the future, if we get the 
support of the members by receiving their papers in proper time 
before any Conference, to have them printed so that the 
members who are coming to the Conference may see them 
and have the materials before them for discussion. (Hear, 
hear.) 

Prince db Cassano: I only want to add one word as a 
matter of interest, and that is in publishing the programme 
the Executive Council might fix a date for the receiving of 
the reports, and all reports which are not received in time 
should not be taken for consideration by the Conference, but 
should stand over till the next year. We have had this 
custom in one Conference of which I am the Chairman for 
the last seven years. The first year we had three reports. 
Now we have twenty-five reports six months before the 
Conference. In the first year we were very short of materials. 

Mr. G. G. Phillimobb : The question before the meeting 
is the proposition by Mr. Whitelock, seconded by Dr. Darby, 
"that, in order that full opportunity may be afforded for 
early discussion of the subjects under consideration by the 
Association : ^ Be it resolved that the Executive Council be, 
and it is hereby requested to consider the propriety of dis- 
pensing in future with the formal reading in extenso at the 
business meetings of the Association of Papers, or Addresses, 
unless specially ordered by the Council, but that the same be 
printed and distributed in due time before the meetings, or 
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that some other method be adopted to inform members of 
their contents prior to the meetings of the Association.' " 

(The motion was put by the Chairman and unanimously 
agreed to.) 

A photograph was then taken of the members present. 
The Conference then adjourned, and reassembled at 8 o'clock, 
the President, Dr. Koch, taking the chair. 

VoRsiTZBNDBB Reichsbankprasideut Dr. Kooh (Berlin) : — 
Ich eroffne die Sitzung. Wir fahren in der Tagesordnung 
fort. Wir kommen jetzt zu dem Thema : — 

'' Mittel und Wege um die Gleichmassigkeit der Auslegung 
der York-Antwerpener Normen herbeizufiihren. 

'^ Means to secure uniformity of the interpretation of the 
York- Antwerp Rules.** 

Herr Jacques Langlois wird sein Paper verlesen. 

M. Jacques Langlois (Average Adjuster, Antwerp) : I will 
endeavour to speak a few words in English, though I greatly 
prefer to express myself in French, and I hope you will be 
good enough not to pay attention to any failures I may make 
in my language. In 1903, one of our members, Mr. Elmslie, 
submitted to the Association some criticisms against the 
working of the York- Antwerp Rules. We were more or less 
proud of our Rules, but then we began to think that really 
we should not have been so proud. I at least was under that 
impression when I read Mr. Elmslie's Paper, but in 1906 I 
received a letter from the Executive Council asking me to 
make a report on the Paper of Mr. Elmslie. I have tried to 
do my best, and I have studied that report, and really I very 
soon came to the conclusion that the York- Antwerp Rules as 
I had always thought could be tolerably well worked, and, 
against the proposal made by Mr. Elmslie, I am of opinion 
that certainly if we touch these Rules we shall do something 
wrong. We must try to keep them as they are. I repeat 
that they work well. As far as concerns the principle, there 
is not the slightest doubt as to the application. Whatever 
you may add to the York- Antwerp Rules, as long as men have 
to apply them there will be differences. That is my feeling, 
and,. therefore, I came to the conclusion that an International 
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Committee of Average Adjusters should be appointed by the 
Executive Council for the purpose of considering any com- 
plaint which interested parties may have against the applica^ 
tion of the Bules, and as to the working of them ; and when 
we have our meetings the reports can be presented about the 
work which has been done. This will give a kind of Court of 
Appeal for our special York-Antwerp Eules, and very soon 
we shall have a jurisprudence of our own. I think, and I 
hope you will agree with me, that I may spare you the read- 
ing of my paper. You have all had time to read it. It has 
been done as conscientiously as work can be done. If I be 
wrong you will tell me, and I will accept it with pleasure. I 
freely admit I can be wrong, but I think when you have read 
this Paper you will agree with me that the York-Antwerp 
Rules we may still be proud of. (Applause.) 

The following is M. Jacques Langlois' Paper : — 

MEANS TO SECURE UNIFORMITY OP INTERPRE- 
TATION OP THE YORK-ANTWERP RULES. 

Complying with the request of our Executive Council, I 
beg to submit to the Association the following comments upon 
the paper, read by Mr. Elmslie, Average Adjuster in London, 
at the meeting of our Association held at Antwerp in 1903, 
referring to the questions re " the York and Antwerp Rules,** 
on the agenda as follows : — 

1. The application of the York and Antwerp Rules in their 
entirety. 

2. The differences between the English and Continental 
practice in estimating the amount to be made good for general 
average losses. 

8. The difference between the English and Continental 
practice in estimating the value of contributory interests in 
general average. 

The paper prepared and read by Mr. Elmslie is un- 
doubtedly of great interest, and he has rendered a notable 
service to the maritime community by bringing forward these 
criticisms, which all of us have heard formulated from time 
to time by those interested in the maritime trade, and which, 
being repeated without contradiction, might end by weaken- 
ing our first attempt at unification, in the important branch of 
general average now known as the York and Antwerp Rules. 
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I beg to eKpress the opinion that the slightest discussion 
of the alleged grievances will convince the Association that 
they are more apparent than real, and that we may still boast 
that the few rules laid down as principles, and accepted as 
such by the maritime world, are and remain good ; but they 
are subject, like any other law or regulation, to errors or 
divergences in interpretation, by those who have to apply 
them. I note, anyhow, with pleasure, that the errors or diver- 
gences in question bear only upon details ; on principles there 
is but little or no disagreement, and this allows me to say 
that we must bring the rules themselves as little as possible 
under discussion, and must consider with the most jealous 
attention any proposal to modify or attempt to complete our 
work. 

1 have followed very attentively the criticisms in Mr. Elm- 
slie's paper, and have arrived at the conclusion that nothing 
therein contained induces me to alter my personal opinion, 
which is that the York and Antwerp Rules need no alteration. 

The divergences which have been pointed out can be easily 
overcome by a mutual understanding between the adjusters. 

If you will allow me, we will examine together the points 
raised by Mr. Elmslie : the first concerns the application in 
general of the York and Antwerp Rules, and he mentions a 
general average statement made at Antwerp m re '* steam-ship 
Henriette H.*' 

This is a case in which the contract of carriage contained 
the conditions: ''General average to be settled according to 
York and Antwerp Rules, 1890, excepting that jettison of deck 
cargo (and the freight thereon) for the common safety shall 
be allowed in general average." 

As far as I know, not one of the members of this Associa- 
tion who have co-operated in the framing of the rules, in- 
tended for one single moment interfering with the liberty to 
contract. 

The parties in the actual case have agreed to a special 
contract, in which it is stipulated that, contrary to the prin- 
ciple laid down in Rule I. of the York and Antwerp Rules, the 
loss resulting from the jettison of the deck cargo wiU be made 
good in general average. 

Such a clause is not against public policy, and I question 
in what country such an agreement could be disregarded, 
under the pretence that it is in opposition to the York and 
Antwerp Rules ? 

It seems beyond doubt that the common intention of 
the contractors has been to derogate from the York and 
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AntT^erp Bules : in as far as concerns the shipowner and the 
owner of the cargo, there cannot be the slightest doubt that 
the adjusters who have had to make up the statement had 
to bear in mind the proviakiit of the carriage contract when 
adjusting the damages. 

I QJOfpoee we all agree that the York and Antwerp Bules 
aze not in question in this instance. 

The litigation, which took place in England, concerned 
solely the shipowner and his underwriters, who had accepted, 
in the policy, the particular clause: ''General average pay- 
able according to foreign statement, or per York and Antwerp 
Bules, if in accordance with the contract of affreightment." 

But when one stipulates that the general average contri- 
bution shall be reimbursed, as per foreign statement, does 
this refer to a statement to be mad^ in conformity with a 
special agreement, unknown to the underwriters, or may we 
not say that the statement referred to is to be made in con- 
formity with the law and practice in use at the place where 
the statement is made up ? 

We have already seen that in thd actual instance the 
statement has been made in accordance with the clauses in- 
serted in the bills of lading, but, I may add, in contradiction 
with the law of Belgium, which states, in its article 109, law 
of the 21st of August, 1879 : '' that no loss for jettison of a 
deck cargo shall be made good in general average." 

In the York and Antwerp Bules, Bule I speaks for itself ; 
no allowance is made in general average for a loss or sacrifice 
of deck cargo. 

Consequently it appears clear to me that the underwriters, 
who had accepted the obligation to refund the contribution of 
general average falling upon the insured interest, were not, in 
this instance, liable for the contribution as shown by the 
statement referred to, and, with all the respect due to the de- 
cision of the Court, mentioned by Mr. Elmslie, I venture to 
think that the underwriters only had to refund the contribu- 
tion which would have fallen to the ship, by a modified state- 
ment, made up in accordance with the Belgian law and 
practice in use at Antwerp. 

Mr. Elmslie ventures to warn the interested parties, and 
says that it is undesirable to vary the rules that have been 
found to work so well, and mete out substantial justice. I 
second this warning : there is a great danger to admit, in a 
charter-party or bill of lading, mutilated York and Antwerp 
Bules, and it is desirable that the rules be taken as they are, 
or it would be better to leave them aside. 



( 400 ) 

The second case mentioned by Mr. Elmslie concerns Bale 
XVII, and the criticisms raised against the application the 
American Court has made of this rule are undoubtedly 
grounded in reason. 

In the judgment of the Court of Appeal of the Second 
Circuit of New York, the judge has omitted to take note of the 
distinction between the amount made good in general average 
on account of the sacrifices, and that made good on account of the 
expenses and costs. 

In fact, if we pay attention to the said distinction all 
divergences disappear, as will be seen by the following de- 
monstration. 

Let us take for one moment, in the example pointed out 

by Mr. Elmslie, that the amount of expenditure dollabs. 

taken by him per 45,560 

is arrived at — per cost of repairs or replacement 40,000 
charges and incidental expenses . . . 5,560 

and that on the first item there has been allowed 

in general average 5,000 

and on the second . . . . . . 3,570 



together 8,670 

The application of Bule XYII, made by Mr. 
Elmslie, remains as it is : — dollabs. 

sound value of the ship 95,070 

of which to be deducted the cost incurred 45,560 
less made good in general average . 8,570 

86,990 



contributory value 68,080 

If now we apply to the example the interpreta- 
tion given by the American judge to Rule XVII, 
we arrive at the same result : — 

Value of the ship as above 95,070 

Made good in general average for the sacrifices . 5,000 



100,700 
of which to be deducted the actual costs of the 

repairs 40,000 

leaving 60,070 
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DOLLARS. 

Brought forward 60,060 

DOLLARS. 

Amount of the charges .... 5560 
less made good in general average for 

charges 3570 

1990 1,990 



Dollars 58,080 



A better proof of the error made by the American judge 
seems impossible, and at the same time it becomes clear that 
Rule XVII. works well, and does not require the slightest 
modification or interpretation, and I venture to add that it is 
not because a Court of Justice has been misled upon the text 
of a law or regulation that this law or regulation should be 
modified ; nor that we should utter a too severe depreciation 
of the judgment in question. 

Let me now consider the remarks made by Mr. Elmslie 
upon the differences between the English and Continental 
practice in estimating the amounts to be made good in general 
average for sacrifices. This was the second question on 
the agenda, and, following the order which has been adopted 
by him, I will examine first of all the application of the prin- 
ciple laid down in Bule II. 

Mr. Elmslie is right when he says that there is but little 
or no divergence upon the principle ; that the allowance to be 
made good in general average must never be more than the 
actual loss resulted from the sacrifices. The divergence, if 
any, is confined to a question of minor interest, and concerns 
the amount to be allowed, as well for the cargo as for the 
freight appertaining thereto. It is quite right that we must 
only make good the actual loss; but when we say loss, we 
necessarily have in view the value of the sacrificed item, less 
the expenses saved, and which the owner of the sacrificed 
object would have had to incur, to realise its value. This 
settles the point. 

The question raised re "freight "is of no importance, 
whenever the voyage is not broken up at an intermediate 
port ; because, whenever the voyage is completed, the ques- 
tion is limited to the cost of delivery of that part of the cargo 
which has been sacrificed, and I cannot imagine that there 
can be a doubt about Mr. Elmslie's argument, which leads to 
an equitable result, so that the divergence which may have 

26 
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occurred is rather an inadvertence of the adjuster than a 
divergence in the application of Eule II. 

But when we come to the application of Eule VII. the 
divergence is great. I beg to express the opinion that much 
good will derive from the present discussion, and that it will 
largely lead to the desired uniformity. 

We fully agree on the principle, but I cannot see how it 
could be seriously contended that, for the application of Bule 
VII., we can require more than the stranding of the vessel, 
as long as we have to do with real stranding, and not with 
what is termed '' touch and go.'' 

The wording of Eule VII. refers, in my opinion, to a 
stranding which in itself constitutes, for a steamer, a position 
of peril. 

Who would be bold enough, should the above not be agreed 
to, to define the difference between a ship ashore being or 
not in a position of peril ? 

For instance, a steamer may be stranded on a sandbank, 
level on the surface, and although she would not seem to be 
in a position of peril, her remaining there for a few hours 
may make her settle down so as to bring her keel to rest on 
the hard ground beneath. 

Who is in a position to say whether this hard ground is 
also level, or, as is usually the case, presents a very undu- 
lated surface ? 

The wording of Eule VII. must be taken as the outcome 
of the discussion when the rules were framed ; we all agreed 
then that Eule VII. would only operate in a case of real 
stranding, by which the ship and cargo were exposed to 
danger ; but in such a case, when, owing to the endeavours 
made to refloat her by means of the engines, these and [or] 
their appurtenances are damaged, these damages are to be 
made good in general average. 

These sacrifices should be dealt with in the same way as 
any extraordinary assistance, which might have been used in 
lieu of the engines. 

In our daily practice we find no difficulty at all in esta- 
blishing a difference between a vessel resting on the ground 
by shallowness of the water, and a real stranding. 

Now, in the first instance, the damage is necessarily limited 
to a cleaning of the engines to free them from the sand or 
mud which may have got into them or their appurtenances ; 
whilst, when the ship has been stranded, besides the clean- 
ing, we have to do with a straining, deformation, or breakage, 
&c., in the engines. 
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Whenever a vessel has rested on the bottom, in a harbour 
or in the roads, there is, in my opinion, no stranding, and, 
should there result a peril for the ship and [or] her cargo, this 
must be treated in accordance with Eule XVIII. 

A steamer which has been labouring through the mud, 
owing to her draught, has never been stranded, and it will be 
sufficient to lighten her to bring her afloat, without exposing 
the engines to any extraordinary strain; in this instance, 
again, the case is to be treated in conformity with Eule XVIII. 

A vessel labouring through the mud may be the result of 
an error or fault of the master and [or] pilot, and the damage 
to the hull and [or] engines would be a particular average, 
which can never fall under the application of Eule VII. 

Therefore, before Eule VII. can enter into operation, I 
suppose we all agree that a stranding is required ; but, when 
we have to adjust the damages, the divergences are great. 

Mr. Elmslie tells us that the British practice, whenever a 
steamer enters in dry dock after she has been stranded, is to 
divide the expenditure in half, the one half being made good 
in general average, and the other half placed against particular 
average. 

It is difficult to approve of such a practice, because it is 
undeniable that the expenditure to bring the ship into dry 
dock, as well as the hire of the dock, and the costs of bringing 
her out again, are a direct result of the stranding of the 
vessel, which, unless we have to deal with a voluntary strand- 
ing, is an accident of navigation, and can never be termed a 
" sacrifice.'* 

Who would contend, in the case of a sailing vessel, that 
the above-named expenditure should be made good in general 
average, whereas the expenses are necessarily incurred to 
inspect her bottom, and why then act differently when we 
have to deal with a steamer ? Any vessel, whether sailing or 
steamer, which has been stranded must be inspected in dry 
dock before she can safely start on another voyage. 

If this is correct, and it seems rather difficult to disagree 
on the point, we have to deal with expenses which are en- 
tirely apart from the sacrifices, and which will have to be 
incurred by the owner, whether there are damages to the 
engines or not, and consequently it does not seem possible to 
me to maintain that, in such a case, these expenditures, 
which are the direct result of a particular average, can become 
a sacrifice to be made partly good in general average. 

As to the hire of the dry dock : whenever the repairs, 
resulting from sacrifices, keep the vessel in dry dock longer 
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than should be required for inspecting and repairing her 
bottom, the extra hire, but nothing more, will have to follow 
the principle to which it appertains. 

I need hardly say that an exception is to be made when- 
ever a vessel, being in dry dock, and having to await the 
supply of some sacrificed object, is, for a matter of economy, 
brought afloat; the costs of dry docking her a second time 
will refer solely to the repair of these sacrifices, and must be 
made good if the repairs in question are made good. 

The fiction on which any other practice is based seems to 
be of little consistency. 

A shipowner must not be placed in. a better position when 
the engines have been used to refloat a stranded steamer 
than that in which he would be if the engines had not been 
used, because he would not venture to employ his steamer on 
another voyage before ascertaining the condition of her 
bottom, and thus meet his first obligation, which is in all 
countries to make sure of the seaworthiness of his vessel. 

This principle corresponds to the one advocated by Mr. 
Elmslie when discussing Bule II. for the freight, as well as to 
the example mentioned by him, when, owing to certain 
damages, the assistance of a supplementary tug is required. 

Mr. Elmslie inserts here an incidental remark upon the 
practice of taking for the basis of a general average the esti- 
mate made by experts, instead of the actual accounts of the 
expenditure ; and he expresses the hope that the time is not 
far distant, when, in all adjustments, the allowances in general 
average will be arrived at by dissection of the repairing 
accounts, where the damages have been fully repaired, rather 
than only on the estimates of experts, which he suggests are 
at best uncertain. 

The estimates of an expert are in close connection with 
the value of the expert himself, and whether we take an 
expert to dissect the account of the repairs, or to estimate the 
cost of such a repair or refitting, if the expert is not trustworthy 
or up to his work, both systems will be equally bad, and I ven- 
ture to say that I do not see much difference in them. If I 
had the choice I would give the preference to the estimates, be- 
cause it saves me from the alea of an exaggerated account. 

In our practice, whenever the repairs are effected at an in- 
termediate port, the actual cost is taken as a basis for the 
statement ; but when the repairs are made after the cargo 
has been delivered, we take the estimate. 

There is one exception to this practice, and this is when, 
to save expenses abroad, the vessel is allowed, at the request 
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of the owner, to proceed to another port, usually a British 
port, to effect her repairs, in which case we also dissect the 
accounts to arrive at the amount of the allowances to be 
made good in general average. 

Mr. Elmslie says nothing of another divergence, which is 
of great importance, namely, the cost of cleaning the engines 
after a steamer has been stranded ; here, again, the British 
and our Continental practice differ greatly. 

In Antwerp, for instance, the allowance in general average 
is limited to the actual damages to engines and appurtenances, 
and this practice is based upon the fact that in most of the 
cases a steamer, before stranding, has been working for some 
time in shallow water, and a great deal of sand and mud has 
found its way in the engines, before the actual stranding has 
taken place, and at all events before the endeavours to refloat 
her are made ; so that the cleaning is imperative, whether the 
engines be employed or not to refloat the steamer. 

If this is agreed to, we have only to consider whether the 
increase in the cost of cleaning resulting from the little sand 
or mud which may have entered in the engines over and 
above what is already in them, is worth our consideration. 

The more elaborate example given by Mr. Elmslie seems 
to refer more particularly to the practice of the adjusters in 
general than to the York and Antwerp Bules ; in fact, the 
question raised is, whether it is better to follow the British 
practice and maintain the salvage remuneration as fixed by a 
court of justice for each interest separately, or follow the 
other system, which considers the total of what has been 
allowed for each interest separately as a salvage remunera- 
tion to be made good in general average ; I venture to say 
that the respect accorded to the decision of the court of 
justice seems to be equal in both systems, and there is no 
reason to treat the salvage awards in a different manner than 
any other sacrifice and [or] expenditure made for the common 
safety ; at all events the latter practice is in accordance with 
the principle of the apportionment of general average, as well 
as with Eule XVII. of the York and Antwerp Eules. In my 
opinion an adjuster must never lose sight of the common 
safety. I may add here that I do not understand that any 
salvage award can be treated as particular average, unless the 
ship is lost notwithstanding the sacrifice. 

Is it true, as stated by Mr. Elmslie, that the practice of 
totalling the awards leads to difficulty when a second adven- 
ture occurs during the prosecution of the voyage? I can 
hardly agree to that. 
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The second claim will be eettled first, in accordance with Eule 
XVII. ; and to obtain the contributory values for the first claim 
we deduct, besides any other expenditure, the rateable con- 
tribution to the second general average falling upon each in- 
terest, so as to make the latter contribute to the first general 
average on a value which is within the provision of Eule XVII. 

Where is the general average statement to be made up ? 

Mr. Elmslie points out the difficulties which are raised by 
this question ; but I venture to say that these are very easily 
overcome if we only consider the general interest. 

It is impossible to admit that a statement is to be made at 
each port where a vessel may touch and partly discharge on 
a round voyage, or whenever the ship carries cargo for diffe- 
rent ports, because Eule XVII. provides that the contribution 
to a general average shall be made upon the actual values of 
the property at the termination of the adventure, which is not 
at an intermediate port. 

The solution appears to be the last port for which the 
vessel had cargo on the manifest when the sacrifice was made, 
and all incidental difficulties will be waived by the insurance 
of the safe arrival of the vessel at this last port, for the 
approximate amount of the sacrificed properties and inci- 
dental charges. But there is a tendency, especially in the 
United Kingdom as well as in Germany, to substitute for the 
port of destination the port to which the ship belongs. 

The object of such a substitution speaks for itself, but is 
neither fair nor justifiable, and tends only to treat the owners 
and underwriters of the cargo in an arbitrary way. 

The above-mentioned divergences are those pointed out by 
Mr. Elmslie, and there are undoubtedly many other points 
which it would be of great interest to settle, so as to arrive at 
the desired uniformity ; but I think that discussing general 
average questions in a general meeting of this Association, 
will lead to an apparent uniformity only, and I firmly believe 
that the remedy lies in the constitution of an International 
Committee of three or five average adjusters, avoiding the 
majority of one country, to examine and report upon each 
case of divergence which might be submitted to them ; these 
reports would be lodged -at the office of our Executive Council, 
who would publish same in the Annual Eeport of the Associa- 
tion, and thus, in a very short time, we would possess a most 
interesting book of jurisprudence for the interpretation of the 
York and Antwerp Eules, which would be consulted with 
great profit by all those who are concerned in the fair and 
equitable application of the York and Antwerp Eules. 
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Mr. E. H. Seligmann (Dunkerque) : We have, I suppose, 
all read the able Paper which Mr. Langlois has contributed, 
but I think it will be some years before a codification of the 
York-Antwerp Eules can be brought about. Meanwhile I 
think it will be found necessary to add to them, and I have 
got two proposals to make,: which, perhaps, may find some 
favour. Of course, they will not be voted upon to-day, but I 
hope they will be transmitted to the Committee who are 
making up the Report. They are very short, and I will read 
them at once. The one is to get rid of a good deal of conflict 
amongst various nations as to what is the meaning of general 
average, and although I know it is a very disputable point, 
I think it should be brought forward. It is this : — 

** In case of doubt as to the interpretation of the Bules, 
any sacrifice or expenditure occasioned for the common 
benefit shall be admitted in general average." 

In German it is : — " Wenn die Auslegung der Begeln 
zweifelhaft ist, soUen die Yerluste oder Auslagen, die im 
Interesse der Gemeinschaft verursacht oder aufgewendet 
worden sind, als Grosse Haverei betrachtet werden." 

In French : — " Dans le cas de doute sur Tinterpretation 
des regies, les sacrifices ou d^penses occasionn6s dans Tint^ret 
commun doivent etre admis avarie commune." 

That is what I think would get over a good many of the diffi- 
culties as to the interpretation of whether it is general average 
or not, and I think it would be only fair in a great many cases. 

Then the second proposal I have to jmake is, in view of 
some years elapsing before any final York- Antwerp Bules are 
come to, to obviate the constant necessity of calling the Bules 
the York- Antwerp Bules, 1902, 1908, 1908, and so on :— 

*'Any alteration or cancelling of any of the existing 
Bules, or any addition to them, shall be considered to form 
part of these Bules when they have been adopted at one Con- 
ference and ratified at the next." 

In German that is : — " Jede Veranderung oder Annuli- 
rung der jetzigen Begeln oder Zusatz zu diesen Begeln die 
bei einer Conferenz adoptirt und bei der folgenden ratificirt 
werden, sollen als Theil von diesen Begeln betrachtet werden." 
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In French : — " Tout changement ou annulation des regies 
actuals, en addition a ces regies, seront consider6es de former 
part de ces regies quand ils auront 6t6 adoptees a une Con- 
ference et ratifi6es a la suivante." 

I think that would get over any hasty alteration of theEnles. 

Herr Rudolf Ulbioh (Berlin) : Der erste Vorschlag der hier 
gemacht worden ist, lauft darauf hinaus, eine Definition der 
General Average zu geben. Ich erlaube mir daran zu erin- 
nern, dass als im Jahre 1890 die York-Antwerp Rules dis- 
kutiert wurden, die Prage aufgeworfen worden ist, ob es nicht 
zweckmassig sei, eine Definition der Gross Havarei voranzu- 
stellen. Wir haben damals uns dahin entschieden, dass es 
ganz unmoglich ware, eine solche Frage anzuschneiden und 
zu entscheiden, weil die gesetzlichen Bestimmungen in den 
verschiedenen Landern zu sehr verschieden waren. In der 
Tat liegt die Frage so : in einigen Gesetzgebungen ist Grosse 
Havarei nur dann vorhanden, wenn Massregeln aufgewendet 
worden sind, um einen totalen Verlust des Schififes abzuwen- 
den, in anderen Gesetzgebungen ist bereits dann Grosse 
Havarei vorhanden, wenn es eine niitzliche Aufwendung im 
Interesse von Schiff und Ladung gewesen ist. Dazwischen 
liegt die Bestimmung, wonach Grosse Havarei dann vor- 
handen ist, wenn eine gemeinsame Gefahr fiir Schiff und 
Ladung da ist. In dem Paper von M. Govare von heute 
Morgen ist der Wunsch ausgesprochen worden, dass man diese 
Jrage hier anschneiden moge. Er sagt, es geniige nicht, zu 
sagen " eine gemeinsame Gefahr,*' sondem man miisse ent- 
scheiden, ob es sich nur um eine gegenwartige Gefahr oder um 
eine drohende Gefahr handelt. Meine Herr en ! Diese Frage 
hier zu diskutieren, wiirde wahrscheinlich der heutige Tag 
nicht ausreichen und ich vermute, dass Sie da doch nicht zu 
einem Ergebnis gelangen wiirden. Ich erlaube mir daher 
den Vorschlag zu machen, diese Frage im speziellen entweder 
dem Executiv Council zur Entscheidung zu iibertragen, oder 
eine Kommission zu ernennen, welche diese Frage weiter zu 
erortern hat. Es wiirde diese Erorterung in einer Kom- 
mission den weiteren Vorteil haben, eine andere Frage noch zu 
entscheiden, die in dem Paper von Herrn Govare angeschnitten 
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worden ist, namlich die — auch das ware eine Principien- 
frage — betrefifend den Character initial de la havarie grosse. 
Im franzosischeu Becbt entscheidet die Frage, ob Grosse 
Havarei vorhanden ist oder nicbt, die Tatsacbe, ob ein zufal- 
liges Ereignis die gemeinsame Massregel berbeigefiibrt hat, 
oder ob es des Scbiffer's Yerschuiden oder eine partikulare 
Havarei gewesen ist. Herr Govare regt die Frage an, man 
moge in den York- Antwerp Bales feststellen, wie weit Grosse 
Havarei als vorhanden angenommen werden muss, wenn des 
Scbiffer's Yerschuiden oder partikulare Havarei des Schiffes 
die Ursache der Havarei gewesen ist. Es wiirde sich um die 
Begel von 1908 handeln, worin bereits aus gesprochen ist, dass 
das Becht auf Yergiitung nicht erliscbt, wenn die Ursache an 
einem Yerschuiden liege. Es wiirde sich darum handeln, in 
diese Begel die Bestimmung mit aufzunehmen, dass auch ein 
vize in herents nicht den Anspruch auf Yergiitung aufhebe. 
Ich mache Ihnen den Yorschlag, diese beiden Fragen samt- 
lich dem Executiv Council zur Entscheidung zu iiberweisen, 
da ich nicht die Moglichkeit einsehe, in der Hauptversamm- 
lung zu einem Beschlusse dariiber zu gelangen. 

Ich rufe die Entscheidung des Herrn Frasidenten an, ob 
hier gleich iiber die Frage, die Herr Langlois angeschnitten 
hat, schon gesprochen werden soil, oder ob wir erst spater 
getrennt hiervon auf die Yorschlage von Herrn Langlois 
zuriiokkommen soUen, was wohl richtig ware, also ob die 
beiden Fragen auf einmal behandelt werden soUen, oder eine 
nach der andern. 

Herr Budolph Ulrich continued as follows, in English : 
If you would desire me to express what I have said in English, 
I should be prepared to try to do it. The point is this. At 
the end of 1890, when we had formulated the York- Antwerp 
Bules, we had to decide the question of principle— what 
should be general average. We had some Bules concerning 
certain cases of general average. It was desired to decide 
the question of principle, and our English friends said — '' It 
is impossible to decide this question now." One gentleman 
brought forward a resolution saying, that in case of doubt, 
general average should be the measures taken for the common 
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benefit of the community. That was a great question, but 
now we have only decided by Eule 2, that all measures taken 
for the common safety, are general average, and we must 
decide to develop the principle in a great measure, and I 
believe it is impossible to decide this question here in this 
Assembly. It must take us an enormous length of time, and 
I should prefer to leave it to the Executive Council to decide 
this question and the other question, as to whether inherent 
vice should be in the Bules of 1905. In 1908 we decided that 
the right to contribution in general average shall not be 
affected ; for the danger which gives rise to the sacrifice and 
expenditure may be due to the fault of one of the parties to 
the Adventure. M. Govare desires to add a provision that 
the right to contribution shall not be affected in case of 
inherent vice of the cargo or the ship. This question I also 
propose to leave to the Executive Council to decide, or that 
the Executive Council may nominate a Committee to decide 
this question, but I submit that we ought not to discuss it in 
this Assembly. 

Mr. E. S. ScoRFiELD (Newcastle) : With reference to the 
mutilation, if I may so call it, of the Tork- Antwerp Bules, 
there are two or three reasons that are very easily expressed, 
and possibly far better understood by those who have had 
occasion to take exception to the adjustments that have been 
put before us. In the paper that M. Langlois has written, it 
so happens that two of the cases, the '' Henriette H." and the 
American case were particular cases with which the Company 
in which I am interested had to deal, and we find that it 
really comes to this. The English Adjusters' Association, as 
you possibly all well know, is a very exclusive body. You 
also well know that adjusters in England are more numerous 
than they are on the Continent, and these adjusters take all 
their own way in construing Bules ; so that we have a great 
conflict between one man and another, as to what is general 
average, and what is not. For my part I have no difficulty 
in determining in my own mind what is general average, 
because for thirty or forty years I have had occasion to peruse 
general average statements and judge them, and take objection 
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to them in tnany cases. I find that wh^n I do take objection I 
may just as Yfell save myself the trouble, because they are as the 
laws of the Medes and Persians, and you cannot get them 
altered. What is the reason for all this ? In England 
nowadays it has become common to insure " F.P.A.,*' that is 
to say free from particular avei'age. They find insurance 
from all risks has become so costly that owners to save their 
profits take out policies " P.P.A." What happens when an 
accident happens? A cash account is only made. The 
adjusters then make practically everything — I do not mean 
to say literally — but they will make everything general 
average, because in that way, the shipowner recovers under 
his " P.P.A ** policy all manner of things : machinery on 
every occasion. M. Langlois, in his paper, says a bona fide 
stranding and a bona fide sacrifice there is no difficulty about; 
but when you come to ** touch and go,'* and the machinery 
all has to be opened out, that is all general average now. 
I say that it is a mutilation of general average, and we know 
perfectly well it is wrong. Again, on the other hand, there 
are many other points on general average with regard to 
which York-Antwerp Bules are fair, but Bule 1 ought not to 
stand. That brings in the thing about which we had all that 
litigation. I say it ought to be York- Antwerp and nothing 
else — ^York- Antwerp except Bule 1. M. Langlois says that 
will strike at freedom of contract. That is all very fine, but 
my policy does not say I have to have mutilated York- 
Antwerp. I say I am going to apply York-Antwerp, and 
nothing else, and, therefore, I say that it is the adjusters 
because there is such a competition amongst them, con- 
sidering their clients in a most liberal way, that has brought 
about the impasse and the difficulties we have had to deal 
with to-day. Beferring all these questions to the Executive 
Council is all very well, but how are you going to get over the 
Average Adjusters' Association in London? They have arro- 
gated to themselves the power of determining how average 
adjustments ought to be made and framed. I have usually 
attended their meetings, and have heard the discussions on 
the questions that they have before them, but I do not think 
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they decide the questions from the underwriter's point of 
view, who thinks he is represented, so well if he says a 
bad policy was granted. It is a sort of Utopian idea, but 
I should like to see it carried out if you could have such 
a tribunal as is suggested by M. Langlois in his paper to 
which you could refer, and in that way get some sort of juris- 
prudence, as I think it is called, to determine what is good 
and what is bad. With regard to the questions that were 
touched upon as to the errors that the American Courts have 
made in the valuation, the American Courts valued a ship at 
62,000 dollars more than it ought to have been, and the 
contribution paid was more than ought to have been paid. 
M. Langlois says that -is a mistake on the part of the 
American Courts, but I daresay the American Courts would 
say you are wrong in that respect. So that we have these 
conflicts which do arise every day, and I can only say that if 
such a tribunal as M. Langlois indicates could be formulated, 
no one would be more pleased than underwriters, because in 
that way they will see that we are watch dogs and are 
not going to further the interests of adjusters in their 
competitive struggle with one another. I know that is 
not what M. Langlois means to confine his paper to, but 
that is the tbing you will have to keep in mind, and how that 
is going to be done I think it will take a clevereir head than 
my own to say. I make these few remarks because I tell you 
that the tendency nowadays is to help the lame dog. 

Sir H. M. Hozieb: Mr. Chairman, I only rise for one 
moment to say that I most strongly approve of M. Langlois' 
suggestion for an International Commission, and I shall 
recommend to those with whom I am connected that they 
should throw the weight of their influence into obtaining such 
an International Commission of Average Adjusters in order to 
try to settle the vexed questions that now arise in the compli- 
cations of average statements. (Applause.) 

Herr Budolf Ulrich (Berlin) : Zur Diskussion stehen 
zwei Fragen, welche augenblicklich trotz des Wunsches des 
Prasidenten untereinander geworfen worden sind. Es handelt 
sich bei der zweiten Frage um die Frage: Soil man das 
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Prinzip der GroBsen Havarei feststellen. Der Antrag ist 
gestellt worden. Ich habe dafiir gesprocheiiy dass er an 
eine Kommission zu iiberweisen ware. Herr Scorfleld 
widersprach mir und sagte, es ist besser, dem Wege, 
den Herr Langlois vorscblagt, zu folgen nnd ihn einer 
Kommission von Average-adjusters zu iiberweisen. Das war 
aber nicht Herrn Langlois' Yorschlag, sondern der will 
die bestehenden streitigen Fragen der York-Antwerpen Bules, 
um die Einheitlichkeit des Bechts aufrecht zu erhalten, 
weiter bilden lassen yon Average-adjusters. Ich habe mir 
vorgenommen, zu dieser Frage noch zu sprechen und ich 
mochte anheimstellen, eine prinzipielle Anregung zu geben. 
Ich wiirde mir erlauben, die andere Frage von M. Langlois 
zu unterstiitzen. Wodurch ist in England ein einheitliches 
Becht herbeigefiihrt worden, trotzdem keine Godifikation eines 
solchen Bechts vorhanden ist? Durch die Entscheidungen 
der Average Courts, die alljahrlich in ihren Despachen 
bestimmte Begeln aufstellen und dadurch die Einheitlichkeit 
der Entscheidungen herbeifiihren. Etwas ahnliches woUen 
wir hier tun. Hier handelt es sich nicht um englisches 
Becht, sondern um internationales Becht und deshalb muss 
man die Frage durch Spriiche von Average-adjusters der 
verschiedenen Lander entscheiden lassen. Das ist der Funkt, 
den Herr Langlois vorschlagt und diesen Yorschlag halte ich 
fiir sehr gliicklich, weil, wie wir in England das gute Beispiel 
der Einwirkung auf das englische Becht vor uns sehen, und 
ich sehe in der Tat die Moglichkeit hierin, dass wir auch 
die Einheitlichkeit der York-Antwerpener Bules aufrecht 
erhalten durch eine solche Kommission von Average- 
adjusters. 

Nun geht die Ansicht des Herrn Langlois allerdings dahin, 
dass ein solches Committee of Average-adjusters die Frage 
nicht entscheiden soil, sondern sie soil nur Outachten dariiber 
abgeben. Auch das halte ich fiir ausreichend. Die Average- 
adjusters in England entscheiden fiir ihren Kreis, sie machen 
alle Dispaches fiir ihren Bezirk. Nach dem jetzigen Yor- 
Bchlage Langlois' wiirde von ihnen zwar nur ein Gutachten 
abgegeben, aber die Folge wiirde doch sein, dass man die 
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versohiedenen Griinde der Average -adjusters priifen unS 
danacb verfahren wiirde. Ich glaabe also, dass man den 
Antrag von Langlois durchaus angemessen und fiir die Ein- 
heitlichkeit der York- Antwerpen.Eules forderlich betrachten 
kann. 

I wisb to support the proposition made by M. Langlois, 
who has proposed to nominate a Committee of Average 
Adjusters of the different countries and that those average 
adjusters should give their opinion concerning some diffi- 
culties on some questions of detail which are in dispute, and 
we hope that those opinions given to the Executive Council 
will be in practice followed. I think it is an excellent idea 
for M. Langlois to nominate this Committee of Average 
Adjusters. 

VoRsiTZBNDBB Dr. KooH (Berlin) : Ich erteile Herm 
Prasidenten Dr. Martin das Wort. 

President Dr. Martin (Hamburg) : Ich will nur den 
Antrag, der eben befiirwortet worden ist, unterstiitzen. (Leb- 
haftes Bravo !) 

Mr. Cabveb : Representing the American Institute of 
Underwriting and also the Vessel Owners' Association of 
the United States, I think that the people of the United 
States would object to any interference with the York- 
Antwerp Rules in the shape of any modification. The law 
with regard to general average in the United States, as you 
gentlemen know, although it is a matter which the Federal 
Legislature can enact under the Constitution, is to-day 
the law of the separate States ot the United States, and 
the four great ports of the United States have a different law 
with regard to general average adjustment. Boston, New 
York, New Orleans, and San Francisco are not governed 
by the same law to-day, either as to contribution or other 
things, and as a result the policy oftentimes is not full 
indemnity. We have, however, put in a provision with 
reference to the York-Antwerp Rules, and, if the provision 
is not there, we have rules of our Association of Under- 
writers, who pay for the loss, but in a different form to the 
York-Antwerp Rules. The Congress of the United States 
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have already expressed that, in their judgment, if some 
International law of general average were passed by the 
principal nations of Europe, we should adopt it as the 
national code; and we could adopt it under the Constitution, 
because there is an exclusive Admiralty jurisdiction in the 
United States, and it could be dealt with in the Admiralty 
Courts. If something of that kind were done, and if the 
Judge of the Admiralty Court — which is somewhat similar 
to the Commercial Court in England — ^was allowed to answer 
these questions without the trouble of a law case, I think 
it would be better to get a judicial decision on these points 
rather than have it attempted to be agreed upon by a 
Committee of General Average Adjusters, or a vast number 
of lawyers distributed all over the world. 

Herr S. Schmidt (Hamburg) : As an Average Adjuster of 
Hamburg I can strongly recommend you to accept the 
proposal of M. Langlois, and I think that it might be 
more extended because you have been good enough to speak 
about a modification of the Tork-Antwerp Bules. I think 
it might be taken as an explanation of the different points 
in the Tork-Antwerp Bules which are not quite cleared 
up and dealt with, and I think it is the best way to nominate 
a committee who would give a decision in this respect. I 
therefore strongly recommend the acceptance of M. Langlois' 
proposal. 

Herr L. Gboningeb (Bremen) : Als Bremen Dispacheer 
bin ich in meiiier Praxis zu der Ueberzeugung gekommen, 
dass wir mit der gegenwartigen Gestaltung der York- 
Antwerpen Bules fertig werden konnen. Wir haben keine 
weiteren Auseinandersetzungen, wir wissen ganz genau, 
wie wir der artige Falle zu behandeln habeH. Ich halte 
wegen der verschiedenen Auslegung, die die Bules hier 
erfahren haben, die Idee, die M. Langlois hier vor- 
geschlagen hat, fiir ausserordentlich gliicklich und kann sie 
nur auf das warmste unterstiitzen. (Lebhaftes Bravo und 
Handeklatschen.) 

YoBSiTZBNDEB Dr. EooH (Berlin) : Es ist beantragt worden, 
ein Executiv Council zu ernennen, zu versuchen ein Com- 
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mittee of average adjusters zu bildem, die sich binterher 
mit dieser Frage zu beschaftigen and ihr Gutachten dariiber 
abzugeben hiittem. Nun bat Herr Seligmann einen Zusatz 
daza beantragt, der also lautet. 

Mr. Seligmann having accepted the suggestion that the 
Committee should take into consideration his proposed resolu- 
tions, withdrew them from the vote. 

M. Jaoqtjes Langlois: May I say, in answer to Herr 
nirich, that, if we make an addition to the Bales, the 
decisions of this Committee, I suggest, should be binding, 
and I think it would not be very difficult ; but, as I presume 
we may not touch the Bules, the Commission, in my opinion, 
if my proposal goes forward, would be only a Commission for 
guidance for the Adjusters. That means we make an average 
statement; this average statement is criticised by the in- 
terested parties : then*, if they had a body such as the Joint 
Commission, to which they could submit their complaint, 
I think it would be very convenient, and I think it would give 
very great satisfaction to the interested parties, and I do not 
believe there would be any Adjuster who, if he has the 
decision of this Commission (of which an explanation would 
be given of why they came to the decision), would go against 
it. Therefore, let us keep the thing as simple as possible. 
Let us confine it to the York-Antwerp Rules. We have 
no other object at present. I beg to thank all those who 
have been good enough to support my proposal. 

The Pbbsident: M. Langlois proposes: ''That the Execu- 
tive Committee shall be requested to appoint an International 
Committee of Average Adjusters (avoiding a majority of any 
one country) to examine and report upon each case of diver- 
gence which might be submitted to them from time to time, 
and to report to future Conferences." 

(The motion was unanimously agreed to.) 

Commandant Albert Biondel (Nantes) contributed the 
following paper : — 
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TEADE EOUTES FOE THE AVOIDANCE OF 
COLLISION. 

Cette Association a toujoars accueilli avec bienveillance 
les communications que j'ai eu Thonneur de lui adresser. 
En 1884, vous m'avez 6lu a Tunanimit^ membre honoraire 
de votre compagnie sur la proposition du President du Congres 
de Hambourg, M. le docteur Sieveking. En 1898, j*avais 
adress^ ma brochure de la vitesse mod6r6e des batiments a 
tons les princes appartenant a la marine, et Tattache 
militaire a I'ambassade d'AUemagne a Paris, M. le Baron de 
Siisskind, m*6crivit : — ^* Son Altesse Eoyale le Prince Henri 
de Prusse, qui a 6t6 particulierement sensible a votre attention 
et la regarde comme un precieux temoignage de sympatbie 
r^ciproque entre marins, daigne me charger de vous ex- 
primer ses plus vifs remerciments. En m'acquittant avec 
plaisir de cette agr6able mission, je regrette de ne pas 
pouvoir, ainsi que son Altesse Eoyale Tavait d6sir6, le faire 
personellement, en raison de la distance qui s^pare nos deux 
residences." (11 fevrier 1898.) 

En me rappelant ce souvenir bienveillant, je sollicite 
respectueusement, de Son Excellence le President de la 
conference, et de MM. les membres de TAssociation et de la 
conference, leur puissant patronage en faveur de la cause 
humanitaire de la Security sur Mer. 

Cette question a pris naissance en 1884, par la publication 
d'une brochure intitulee : ** Collision du Saint-Germain et du 
Woodhurn, dans la Manche, en 1888." 

Les Gouvernements, les Chambres de Commerce fran9aises 
et etrangeres, Congres, Syndicats maritimes; le Conseil 
d'Amiraute ; I'Academie des Sciences, les Conseils g^n^raux 
et municipaux, Soci6t6s de Geographie, etc., ont pris, depuis, 
des deliberations. 

Le Parlement, de son cote, a nomme plusieurs com- 
missions. 

Bn 1908, un nouveau mouvement d'opinion publique a 
commence apres le vceu emis, a Vunanimite, par le Conseil 
general de la Loire-Inferieure (10 septembre 1908) et apres la 
Conference d'Anvers qui a tenu ses seances, dans cette ville, 
du 29 septembre au 1*' octobre 1908.* 

Cette Conference de notre Association etait presidee par 
Monsieur Beernaert, Ministre d'Etat de la Belgique, ancien 

* Voir le rapport des debate d la Conference d'Anvers, p. 70. 

27 
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Ministre des Finances et ancien President de la Ghambre, qui 
a saisi le Farlement Beige, le 22 avril 1904. 

Le voBu du Oonseil general de la Loire-Inf^rieure est ainsi 
formule : — 

Gonsiderant que les catastrophes maritimes, comme 
Tabordage recent in.Liban et de Vlnsulairey et la collision 
survenue, le 13 aojut, au large de Tembouchure de VElbe, 
entre un navire norwegien et un navire allemand qui ont 
sombr^ sur le coup avec leurs deux equipages, sont des 
calamites ^pouvantables auxquelles il faut remedier imm6- 
diatement ; que tous les del6gu^s de la Conference de Wash- 
ington ont declare r6prouver hautement \2^ pratique g^n&rale 
des capitaines de marcher en temps de brume au maximum de 
Vitesse ; 

Attendu que les dispositions actuellement en vigueur ne 
r^pondent plus, ni a la vitesse, ni au nombre des navires, ni a 
Vindependance plus grande de leurs mouvements que leur 
assure I'emploi, plus g6n6ral, des moteurs a vapeur ; 

Que d'aUleurs, une entente s'est 6tablie a ce sujet entre les 
principales Compagnies de I'Atlantique Nord pour contraindre 
leurs navires a des itin^raires determines, bien distincts a 
Valler et au retour, suivant les saisons ; 
Par ces motifs, 

Emet le voeu que le gouvernement par Tintermediaire de 
MM. les Ministres du Gommerce, de la Marine et des Affaires 
ekrang^res, prenne Tinitiative d'une conference internationale, 
dans le but d'arriver a I'adoption de regies nouvelles et 
itineraires obligatoires, aussi bien dans les eav^ locales que 
dans les routes de haute mer frequentees par un actif courant 
de navigation. 

Les Gonseils generaux de la Seine-Inferieure, de la 
Oironde^ des Vosges, du Morbihan, des Cotes-du-Nord^ des 
DeuX' Sevres, des Alpes-Maritimes, de la Seine, ont bien voulu 
emettre des voeux. 

A notre epoque, tout le monde est interesse a la securite 
des personnes, et des proprietes, aussi bien dans Tinterieur 
que sur le littoral. Les vitesses sur mer, toujours croissantes, 
augmenteni constamment les dangers et les risques. 

Actuellement, le dossier des adhesions doit etre bien pres 
de 160 Corporations franfaises et etrangeres. 

Dans le departement de la Seine, des voeux ont ete emis par : 
1°. La Ghambre de Gommerce de Paris ; 
2°. Le Conseil municipal de Paris ; 
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3°. La Soci6t6 de Qeographie de Paris ; 

4°. La Societe des (Euvres de Mer ; 

5°. La Soci6te Centrale des Naufrag6s ; 

6°. L'Union Centrale du Commerce et de I'lndustrie (10, 

rue de Lancry) ; 
7°. Le Comite Central des Armateurs de France ; 
8°. Le Conseil general de la Seine. • 

Ayant fait pour le Congres International d'expansion 
6conomique, mondial (Mons, 1905) un memoire complet sur 
les ** trade-routes/' je me borne ici a citer ce rapport au 
congres actuel qui pent par son autorite et sa haute in- 
fluence contribuer a hater la solution d'une question humani- 
taire maritime de si haute importance. 

Dans les Conferences prochaines, j'espere traiter succes- 
sivement les questions suivantes : — 

(a) Tribunaux maritimes internationaux ; 

(b) Repression de la vitesse immoder6e ; 

(c) Eesponsabilit6 n6cessaire des Compagnies de naviga- 

tion, au point de vue humanitaire ; 
{d) Etablissement d'une Commission maritime interna- 
tionale permanente pour I'etude de ces questions 
nouvelles de si grand int^ret, dans le but surtout de 
hater leurs solutions pratiques en faisant des pro- 
positions fermes aux divers gouvernements. 

N'6tant pas juriste, je soUiciterai la plus grande bienveill- 
ance et I'indulgence extreme de mes ^minents coUegues de 
TAssociation, et des membres presents aux differentes Con- 
ferences. 

J'apprends que le conseil g6n6ral de la Loire-Inferieure 
a renouvefe son voeu de 1908. Ce voeu a et6 adress6 aux 
differents Ministres comp6tents. J'apprends ^galement que 
plusieurs autres conseils g6neraux ont 6mis des voeux 
analogues. 

Commandant Albert Eionbel, 

Officier de la Legion d*Honneur, 

Dr. Baty : Mr. President, may I say one word about this 
Paper, which is no doubt in the hands of the Conference, by 
Commandant Eiondel ? He is very anxious that the question 
of safety at sea should be considered by a body such as this, 
and that it should be forwarded, if possible, by all methods 
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which are in the power of governments to adopt by Con- 
ention — such as the adoption of Trade Routes which vessels 
could follow, and also by the discouragement of excessive 
speed. I will not say more at this late period of the 
Conference, but I will merely ask you, on behalf of the 
Commandant, to be good enough to give your attention to 
the Paper. (Applause.) 

Mr. G. G. Phillimorb : There is no report with regard 
to the subject of foreign judgments. Mr. Sinclair is not 
present, and that matter will be carried to the next Con- 
ference. 

VOTES OF THANKS. 

Sir John Bigham: Gentlemen, we have arrived now at 
the end of our work, and the Conference will be now 
dissolved, but before we terminate our labours there are 
two matters which I think we ought to do. Sir Walter 
Phillimore, who, as you know, was prevented from being 
present by an illness which appeared at the time to be more 
or less dangerous, is now, I am glad to say from what 
I learn, on the right way to restoration to health. (Applause.) 
It has been a great grief to him that he was prevented from 
coming here to take his proper position at this Conference, 
and I suggest that we should cause a telegram to be sent 
to him assuring him that this Conference has been conducted 
satisfactorily to its conclusion and in a way which will give 
him satisfaction. 

Then there is another matter. We have received, during 
our stay in Berlin, such kindness and such hospitality from 
different bodies that I am sure it will be the wish of the Con- 
ference that our thanks to those bodies should be recorded. 
(Applause.) In addition to that we have received so much 
assistance from gentlemen in Berlin, who have been good 
enough to come here and to take the Chair — and particularly 
from His Excellency who is at present in the Chair — that I 
think our formal thanks ought to be recorded with reference 
to those gentlemen also. (Applause.) I propose to read 
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a resolution which I think you will find acceptable, and I 
trust will be carried unanimously and by acclamation : 
"That the best thanks of this Conference be tendered to 
the Oberburgermeister and the City Corporation of Berlin, 
the Juristic Society, the International Association of Com- 
parative Jurisprudence and Political Economy, the Berlin 
Society of Advocates, the Berlin Chamber of Commerce, the 
Berlin Merchants' Guild, and the Association of Banks and 
Bankers of Berlin, and all the members of the Beception 
Committee, for their valuable support to the proceedings, 
and for the splendid welcome and hospitality which have 
been extended to the members of the Conference and their 
families." (Loud applause.) 

Professor Jitta : I should like to support the motion 
of Sir John Bigham. The reception we have had in Berlin 
would be astonishing for us if we did not know that Berlin is 
Berlin. I need not say anything more. 

(The resolution was carried unanimously and with 
acclamation.) 

The President: In the name of this city, and of the 
corporations who have received you, I repeat it has been 
a special pleasure and great honour to us to see you here. 
From the kind words of the gentleman who has just spoken 
I think I may conclude that you would like to stay with us. 
I hope you will forget what has been imperfect, and that only 
the pleasant impressions of the City of Berlin will be pre- 
dominant in your minds. Speaking for myself, the kind 
words of Sir John Bigham have moved me deeply. As I said 
before, in accepting the honour of President, I could devote 
very little time to the business of the Conference, having 
business here, but, nevertheless, I must thank you very 
sincerely on my own account, expressing at the same time 
the thanks of the gentlemen who have helped me with such 
indefatigable zeal and ability, the Vice-Presidents and tbe 
Secretaries. You may be assured, gentlemen, that the time 
spent together with you will be ever fixed in my memory, and 
I was very pleased and gratified by the great honour you did 
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me in electing me permanent Honorary President of the 
Association. I feel proud to be now permanently joined 
to your celebrated Association, and I beg once again to 
thank you very sincerely. (Loud applause.) 

Judge Anders Faerden (Christiania) : Meine Herren ! Ich 
weiss, dass wir jetzt am Ende unserer Tagung stehen, um 
hier sehr umfangreiche Arbeitstage abzuschliessen, und wenn 
man hier so viel hat abmachen konnen, so ist vieles dafiir auf 
die Bechnung der Herren zu setzen, die die Beschwerden des 
Amtes der Prasidenten und der Vizeprasidenten- Stellungen 
eingenommen haben. Es ist mir aufgetragen worden, und 
ich tue es mit grosser Freude, den besonderen Dank der 
anwesenden Mitglieder an Seine Excellenz Herrn Dr. Koch 
als den unschatzbaren Prasidenten unserer Tagung und die 
Herren Viceprasidenten, die auch sehr schwer zu arbeiten 
batten, abzustatten. Die Berliner haben uns so stark mit 
Yergniigungen und artigen Aufmerksamkeiten versehen, dass 
es besonders fiir die Herren Prasidenten, die nicht wie wir 
einige Minuten spater kommen konnten, erheblicher 
Anstrengung bedurfte, sie mussten immer am Platze sein, 
und deshalb wird sicherlich es niemand bezweifeln, dass 
sie ein schweres Amt zu verrichten batten. Ich erlaube 
mir deshalb den Vorschlag zu machen, dass die Konferenz 
den besten und herzlichsten Dank an den Herrn Prasidenten, 
Seine Excellenz Dr. Koch und die Herren Viceprasidenten 
sowohl aus Deutschland wie auch aus anderen Landern 
votiere fiir die gute und sichere Leitung der Verhandlungen. 
(Lebhaftes Bravo und Handeklatschen.) 

Dr. Baty : The resolution proposed by Mr. Faerden is : — 
**That the Conference expresses its hearty thanks to the 
President, His Excellency Dr. Koch, and to the Vice-Presi- 
dents, for their able conduct of the proceedings." 

Baron E. be Neuvillb (Frankfort) : Es ist mir eine 
gauz besondere Freude, die Eesolution unterstiitzen und 
den herzlichsten Dank aussprechen zu konnen fiir die Art 
und Weise, mit der der President hier die Versammlungen 
geleitet hat. (Bravo !) 
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Alderman Snape : I have very great pleasure in supporting 
that proposal. I have felt myself, personally, a sense of 
great loss at the enforced absence of Sir Walter Fhillimore, 
but it has been a subject of great thankfulness that we have 
had such efficient Vice-Presidents who have so well dis- 
charged the duties that have devolved on them, and the 
Conference, I am sure, will show their sense of gratitude 
to them for their very able services. (Applause.) 

(The resolution was carried unanimously.) 

The President : In my own name and in the name of the 
Vice-Presidents I beg to thank you. 

Mr. W. Arnold (London) : Mr. Chairman and Gentlemen, 
after all the eloquent words we have just listened to I have 
not much to say, but I think you will all agree with me 
that the facilities which have been placed at our disposal 
here for the Sittings of the Conference have been really 
ideal for the purpose, and that the comfort of the Conference, 
and of the members, has been greatly enhanced by the 
facilities which have been given to us. I, therefore, beg to 
propose the following resolution : — " That the sincere thanks 
of this Conference be given to the Authorities of the Eoyal 
Theatre and to the Chamber of Commerce for their kindness 
in allowing the use of those buildings for the business of the 
Conference." 

Dr. Nicolas Kral (Budapest) : Ich begriisse diesen Antrag 
mit Freuden und ich nehme an, die angenehmen Tage, die 
wir in diesem Saale verlebt haben, sind auch niitzlich fiir 
die Staaten, deren Eeprasentanten wir sind. Ich wollte nur 
die Hoffnung hier vorbringen, dass wenn das Executiv 
Council die von den ungarischen Advokaten gekommene 
Einladung nach Budapest annimmt, wir auch die Gelegenheit 
haben mochten, Sie so zahlreich bei uns zu begriissen, als 
Sie hier von alien Seiten der Welt nach Berlin gekommen 
sind. (Lebhaftes Bravo und Handeklatschen.) 

(The resolution was carried unanimously.) 
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The President : I think we are all persuaded thai the 
great work of the Association has been furthered a good 
deal by the present Conference. I hope the Association 
will not tire, but will continue to contribute to the settlement 
of International differences and the welfare of mankind in 
general by its successful work. Herzlichen Gliickwunsch und 
auf Wiedersehen ! (Loud applause.) 

I now proclaim the Conference closed. Ich schliesse die 
Versammlung. 



In the evening the members attended a farewell Reception 
by the Juristic and other Societies of Berlin at the Zoological 
Gardens. 
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